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LIABILITY INSURANCE COMPANY UNDER 


BLANKET 


The business insuring banks and their depositors against losses 
through the payment forged altered checks thing compara- 
tively recent development. Policies this character have been passed 
upon the courts but few instances. 

interesting question under policy forgery insurance, known 
‘‘bankers blanket bond’’ was presented the case International 
Union Bank National Surety Co., recently decided the Appellate 
Division the New York Supreme Court. Under the bond the defend- 
ant insurance company undertook indemnify the plaintiff bank against 
loss through the payment, whether received over the counter 
through the clearing house, mail, forged raised checks 
(genuine) checks bearing forged indorsements the establishment 
any credit any customer the faith such 

appeared that person opened account the bank under the 
name Wagner, and deposited therein two checks, drawn other 
banks, payable Wagner’s order and signed the names Weber 
and Vietz, respectively. Both checks were drawn Wagner, who was 
known one the drawees Weber and the other Vietz. After 
withdrew the amount the checks they were returned unpaid for 
insufficient funds. 

was held that the checks were not forgeries within the meaning 
the bond and that the defendant was not liable for the amount the 
loss. holding the Appellate Division reverses the Appellate Term 
the Supreme Court. The Appellate Term decision was published 
full the September, 1925, issue the Banking Law Journal page 
694. The lower court held that the checks were forgeries for the reason 
that Wagner, presenting them the plaintiff, represented that each 
was drawn third person, whereas himself was the actual drawer 
the checks. 

The reversal based the ground that the mere assumption 
another name does not constitute crime. person may, chooses, 
assume another name and bound any obligations into which 
enters under that name. 
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The following paragraphs are quoted from the court’s opinion: 


question presented this appeal whether the act man 
drawing checks under names which has assumed other than his 
real one constitutes forgery where has been known under the as- 
sumed names the banks which the checks were drawn, had accounts 
therein undér said names and used his natural handwriting for the signa- 
tures under the assumed names deposited with such banks when his ac- 
counts therewith were opened, well for the signature the respec- 
tive checks drawn such names against said accounts. 

New York contract, made and performed 
here, and must interpreted under the laws this State. The con- 
tract (omitting the question raised checks not presented herein) 
solely one reimburse plaintiff against loss incurred through honoring, 
giving credit account of, forged checks checks bearing forged in- 
dorsements. The essential element for establishing defendant’s liability 
its bond the commission forgery. 

opinion the question what constitutes forgery any 
particular case arising this State must determined its statute 
law. The Penal Law this State thus defines the crime forgery 
(see. 880) ‘Terms forge, forged and expression 
and ‘‘forging’’ used this article, include false making, 
counterfeiting and the alteration, erasure obliteration genuine in- 
strument, whole part, the false making counterfeiting the 
signature, party witness, and the placing connecting together 
with intent defraud different parts several genuine instruments.’ 

not believe that Wagner’s act signing his assumed name 
these checks constitutes forgery within these provisions law. There 
was false making, for Wagner drew checks bank where actually 
bad account the time, and used his signature the one known 
each said banks that depositor and the same manner 
had signed open his accounts therein. The mere assumption an- 
other name than his real one did not constitute crime, nor was such use 
prohibited law. There proof that his original opening these 
accounts was fraudulent intended assist subsequent crimes, nor 
such presumption indulged in. dealing with person ac- 
innocence until proven guilty. did not counterfeit anything, for 
used his real signature under his assumed name. Had the funds 
meet these checks been the banks which drew them, they would 
have honored and paid them, for the names and signatures were those 
which they recognized depositor therein. 

has long been the law this State that party bound any 
assumed name chooses use, provided not the real name 
existent person, whose signature represents be. There proof 
here that there was any such person existence Charles Weber 
Charles Vietz, nor any claim that Wagner represented his checks 
those other parties bearing the names Weber Vietz. used 
and adopted those two names his own, and was bound carry out the 
obligations assumed thereunder. Those names represented real 
entity—Wagner himself—and were not the names non-resident 
fictitious person. 

the facts before us, Wagner undoubtedly was guilty 
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larceny under section 1292-a the Penal Law. Whatever other forms 
larceny may have been guilty not material. The point that, 
view it, was not guilty forgery, against loss caused only 
which crime the defendant undertook indemnify plaintiff against loss 


BANK LIABLE ALLOWING AGENT DEPOSIT IN- 
DIVIDUAL ACCOUNT CHECKS PAYABLE 
PRINCIPAL 


When agent, acting without authority, indorses checks payable 
his principal and deposits them his own personal account, the bank 
will liable the principal the agent does not account the prin- 
cipal for the amount deposited this manner. 

agent may have implied authority indorse checks payable 
the principal’s order but such authority will not implied from the 
fact that the agent authorized collect money due the principal 
that commission agent, that the principal designates him 
manager’’ particular territory. 

bank was held liable case this kind, recently decided the 
Court Appeals Maryland, Atlantic Trust Co. 
Automobile Insurance Exchange, 133 Atl. Rep. 319. 

The plaintiff company was engaged the business insuring auto- 
mobiles and had its home office Philadelphia. Baltimore, its resi- 
dent agent was one Leland, who received his compensation the form 
commissions and personally paid all the expenses the Baltimore 
office. solicited business behalf the plaintiff and 
premiums, which forwarded the plaintiff his own personal check. 
had actual authority indorse checks payable the plaintiff. 

Leland opened account his individual name the defendant 
trust company. this account deposited checks payable the 
order the plaintiff, which checks indorsed with rubber stamp 
found him his office when his agency began. The stamp was 
this form, Insurance Exchange, Exchange Operators, 
Underneath the stamp indorsement each check indorsed 
Leland, Res. forwarded several checks against 
this account the plaintiff for premiums collected but also checked 
out sum money from the account belonging the plaintiff, for which 
did not account the plaintiff. 

was held that these facts were insufficient show implied authority 
the part the agent indorse checks payable the plaintiff. The 
plaintiff was not put upon notice the fact that the agent remitted 
premiums his personal check. The plaintiff was justified in- 

ferring that the checks represented cash payments collected the agent 
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and was not negligent failing investigate the operations its 
agent. The general rule that principal under duty strangers 
keep watch over his agent’s transactions order prevent unau- 
thorized indorsements. The defendant trust company was accordingly 
held liable for the loss sustained the plaintiff company. 

the opinion the court said: 


controlling rule that principal can bound the acts 
another agent only far he, the principal, has empowered per- 
mitted the other represent and, the banker has been misled 
appearance authority not known and acquiesced the 
cipal, and has accepted unauthorized indorsements, the banker an- 
swerable for the loss. 

our opinion, the mere designation agent resident man- 
ager (of insurance company, least) could not held ground for 
reasonable inference that was general agent, was empowered 
indorse and bank the principal’s checks. seems that the title 
resident manager single ‘field’ office insurance company 
such meaning. Jackson Paper Mfg. Co. Commercial Nat. 
Bank, 199 Ill. 151, Rep. 136. the rubber stamp used for 
the indorsements this case, the evidence fails show that the prin- 
cipal had any knowledge its existence. 

while the receipt the principal the agent’s personal 
payment premiums due the principal, would carry notice 
the existence the personal account, could not regarded 
carrying notice that the money the account came from the deposit 
the principal’s checks, indorsed the agent, because all the evidence 
that the agent was expected use his personal checks means re- 
mitting cash premiums collected, and the natural inference the prin- 
cipal would consequently that the checks represented this cash. The 
practice might, perhaps, easily mislead banker, but could not 
held, under the circumstances, signify that the principal acquiesced 
the indorsement its checks and the deposit the amounts the 
agent’s private account. Therefore, think, could not have been 
found the jury, from the facts evidence offered evidence, that 
the appellant was misled ‘the attitude the principal himself,’ which 
the only ground for binding the principal the agent’s acts (Oxweld 
Acetylene Co. Hughes, 126 Md. 437, Atl. Rep. 45, there was 
sufficient support for the defenses set up, and the trial court acted cor- 
rectly excluding them. 

was additional defense upon contributory negligence 
the part the principal failing make audit investigation 
which would informed them the agent’s unauthorized practice, 
and have enabled them stop it, and save both innocent parties from 
loss. But while there may, perhaps, cases which failure the 
principal audit agent’s books make investigation his 
transactions will, under special amount contributory 
negligence, think such contributory negligence could found 
the facts this case. the first place, held, general rule, that 
principal under duty strangers keep watch over his agent’ 
transactions order prevent unauthorized indorsements and mis- 
appropriations. However hard the burden may sometimes for 
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bankers, the general rule undoubtedly that principals may rely upon 
bankers avoid honoring indorsements agent whom they have 
given not even apparent 


BANK NOT LIABLE ALLOWING AGENT DEPOSIT 
PRINCIPAL’S FUNDS PERSONAL ACCOUNT 


the preceding decision, was pointed out that agent may have 
implied authority indorse checks other instruments payable his 
principal and deposit them his, the agent’s, personal account. Such 
authority may implied where the principal, for period time, 
permits the agent indorse and deposit this manner. situation 
this kind was presented recent case decided the Supreme Court 
Colorado, Texas Co. Commercial Savings Bank, 247 Pac. Rep. 558. 

The plaintiff company operated oil station Sterling, Colo., which 
was charge manager named Arthur. Arthur received number 
municipal warrants issued the City Sterling and Logan County, 
payable the plaintiff. indorsed six these warrants the fol- 
‘lowing form with rubber stamp: ‘‘Indorsed for exchange payable 
the order the Texas Company, The seventh 
indorsed ‘‘The Texas Company, Frank Arthur, Agent.’’ All them 
were deposited Arthur his personal account and appears from 
the opinion that failed account the plaintiff company for the 
proceeds. 

was held that the defendant bank was not responsible the plain- 
tiff company for the amount the warrants. The reason was that the 
plaintiff, course dealing existing for period time had justi- 
fied the defendant bank believing that Arthur was authorized in- 
dorse and deposit the warrants and estopped itself from denying that 
had such authority. 

appeared that Arthur had previously received large number 
warrants similar those here that had repeatedly ignored 
the plaintiff’s instructions transmit such warrants direct; that 
discounted them and charged the discount the plaintiff; that, con- 
trary had prepared and presented the city and 
county statements the plaintiff’s account, which were paid war- 
rants; and that, least one instance, had cashed warrants this 
kind the plaintiff’s express direction. Similar practices were also 
followed Arthur’s predecessor. 

holding that the bank, under the circumstances, was free from 
liability, the court said: 

this controversy arisen any the early warrants 


handled Arthur, another and different question would presented. 
But, having long permitted these practices, and thereby misled de- 
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fendant into the belief that they were within the terms the agency, 
plaintiff bound them. When one two parties must bear loss 
caused the third, will charged whose conduct 
made possible the perpetration the wrong. Hence, under the doctrine 
agency estoppel, Arthur was plaintiff’s agent with authority 
collect these warrants, deposit the proceeds his personal account, and 
remit plaintiff exchange purchased his personal check. Sigel- 
Campion Co. Ardohain, Colo. 410, 207 82. 

however, says the foregoing rules are here inapplicable, 
the very indorsement was itself notice defendant the limits 
Arthur’s authority. The answer that the so-called indorsement 
was fact mere unsigned form, rubber stamp placed the paper 
Arthur himself. Without the light custom and course dealing 
meant nothing. Interpreted these, takes the exact meaning which 
defendant gave it. Moreover, had the indorsement been written the 
warrants the home office defendant and signed it, and pre- 
sented Arthur, doubtless would the first instance have been 
binding upon defendant. But when plaintiff, course dealing ex- 
tending over long period, and affecting many such instruments, has, 
knowledge and acquiescence, said substance defendant: ‘This 
blank, which authorizes Arthur cash this paper and remit 
whatever way sees fit,’ will not permitted, when its agent de- 
faults, repudiate its conduct and stand upon its writing. The general 
rule common sense that actions speak louder than words likewise 
wholesome rule law, which, under such circumstances those here 
presented, has been into the doctrine agency estoppel. 

view the foregoing, deem unnecessary separately 
consider the two forms indorsement used the warrants ques- 
tion, the distinctions argued between express and implied authority. 
one instance least Arthur’s express authority sell warrants 
was established and uncontradicted. others his implied authority 
shown. each plaintiff clearly estopped question such 


BANK PRESIDENT AND VICE-PRESIDENT HELD LIABLE 
BOND SECURING DEPOSITS 

within the powers bank, least under the Laws Minne- 
sota, execute bond securing depositor against loss through the 
failure the bank. And the officers the bank who sign such bond 
sureties will held liable thereon. was held recent de- 
cision the Supreme Court Minnesota, Leonard Co-Op. Creamery 
Ass’n First State Bank Leonard, 209 Rep. 631. 

this ease, the plaintiff association kept its checking account with 
the defendant bank. The association decided withdraw the deposit 
unless the bank would furnish with bond securing against loss. 
The president and vice-president the bank, who were also named 
defendants, caused the bank execute such bond and signed in- 
dividually sureties. The bank failed and was held that the two 
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officers named were liable for the amount the plaintiff’s checking 
account. 


The opinion the court, part, follows: 


continuation the checking account with the bank was 
sufficient consideration support the agreement the sureties. Whether 
they individuals because their interest position the bank were 
benefited way that would consideration need not consider. 
Ordinarily surety bond acts gratuitously. But the consideration 
passing the principal sufficient. 

(defendants) contend that they never received any 
notice that the plaintiff accepted the bond. That was not necessary. The 
language the bond absolute. was delivered unconditionally. 
acceptance was not required order make effective contractually. 
This proposition has been put beyond controversy the case Midland 
Nat. Bank Security Elevator Co., 161 Minn. 30, 200 851. 

was apparently bungle expressing the condition the 
bond. contains this: 

well and truly hold said funds subject check 
and payment all times demand all funds belonging 
said corporation which may hereinafter have heretofore been de- 
posited said bank remaining unpaid the time the delivery and 

this bond, and shall well and truly pay over demand, 
according law, all said funds which shall deposited said bank.’ 

suggested that this bond required the payment only money 
the bank ‘the time the delivery and approval this bond.’ 
construe the instrument. Obviously that not what the 
parties intended. The language immediately following may well con- 
strued relating other and additional money aside from that in- 
cluded the restricted construction. one has been deceived mis- 
led the unfortunate use the language mentioned. 

now say that the bank was without authority power 
furnish the bond question. section 7660, 1923, State 
bank given certain specified powers and also ‘all the usual and inci- 
dental powers and privileges belonging such business.’ see 
reason why this kind transaction not incidental power. In- 
herently not detrimental either the stockholders, depositors, 
the public. may beneficial all. case insolvency the trans- 
action has not increased the liability the detriment others. 
not like the bank hypothecating some its own assets secure the 
particular depositor, which case failure would detrimental 
other depositors. transaction that character was condemned 
Commercial Bank Trust Co. Citizen Trust Guaranty Co., 153 
Ky. 566, 156 160, (N. 950, Ann. Cas. 1915C, 166. 
Banks may giving such bond able procure deposits which 
otherwise they would never have. The incidental power necessarily 
implies that bank may give such bond. does not increase the bank’s 
liability beyond that which would result the deposit was received 
without the bond. Whether the bank should fact furnish and pay 
the premium usually incident surety bond rests the judgment 
the management. The incidental expense trivial. The incidental 
possibilities may important and valuable they may attrac- 
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EXECUTOR REMOVED FROM OFFICE FOR DEPOSITING ES. 
TATE FUNDS INDIVIDUAL ACCOUNT 


not good banking practice permit executor other per- 
son occupying fiduciary position deposit his individual account 
funds held him trust. Banks have been known sustain severe 
financial loss result permitting deposits made this 
manner. 

The banks New York have excellent reason for refusing 
deposit this character—a reason which should appeal strongly the 
depositor. Under 104 and 231 the New York Surrogate’s Court 
Act, executor, administrator, guardian testamentary trustee 
required deposit funds held him fiduciary account indicat- 
ing the nature the deposit. fiduciary who violates this provision 
the law guilty misdemeanor and his letters may revoked. 

recent decision the Surrogate’s Court New York County, 
Kramer’s Estate, 217 Supp. 335, executor was ruled from 
office the ground that failed keep the estate moneys bank 
account his name executor. The facts are recited the opinion 
Surrogate Foley, which given full below: 


appears from the testimony taken the referee that the respond- 
ent, executor, deposited the funds the estate bank account 
the name personal employee, violation the provisions sec- 
tion 231 the Surrogate’s Court Act (Laws 1920, 928), which re- 
quires executor maintain the estate moneys bank account 
his name executor. The individual chosen him was apparently 
without financial responsibility and the trust funds were thereby im- 
periled. addition, her funds and his personal funds were mingled 
this same account. the hearing for the revocation before me, both 
sides rested the testimony given the reference and upon the peti- 
tion and answer herein. 

also appears that this violation was not isolated, but was con- 
tinued for period six years the respondent. The duty imposed 
upon section 231 the Surrogate’s Court Act based 
upon sound policy. salutary protection beneficiaries 
estates. tends prevent diversion and repre- 
sentatives estates. prevents the mingling trust funds. fur- 
nishes many cases effective means tracing the trust property. 
earmarks the trust funds, and affords opportunity for beneficiaries 
verify the receipts and disbursements the executor, administrator, 
guardian, trustee. Its effect charge third persons dealing with 
representative with knowledge that the funds the estate are being 
used for particular purpose, which may hostile the trust. Under 
section 104 the Surrogate’s Court Act, subdivision violation 
the duty deposit the funds the name the executor cause for 
the revocation letters the removal the executor without even the 
necessity citation him. 

the estate here involved, the contention the executor that 
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was entitled use the funds the estate reimburse himself for 
alleged advancements made him way excuses his disobedience 
his statutory duties. The duty still existed make the deposits 
legal manner. The statute plain. Its violation not only ground 
for removal, but also misdemeanor. The fact that was violated 
not disputed the respondent, and his answer furnishes adequate 
explanation excuse for his misconduct. 

letters testamentary are therefore revoked. Submit decree 
notice 


MONEY PAID RAISED CHECK CANNOT RECOVERED 
WHERE DRAWER AND DRAWEE ARE THE SAME 


There general rule the effect that bank which pays check 
after has been fraudulently raised can recover the money from the 
person whom was paid, even though the latter received good 
faith. This rule does not apply, however, where the drawer the 
check and the drawee are the same. such case, the drawee has the 
means knowing and bound know the amount for which the 
check was drawn. 


This doctrine was applied the United States Supreme Court 
the recent case United States National Exchange Bank Balti- 
more, Sup. Ct. Rep. 388. 

this case, check for $47.50, drawn the United States Veteran’s 
Bureau upon the Treasurer the United States was raised the 
payee $4,750 and transferred bank South Carolina. This 
bank negotiated the defendant bank which was collected from 
the United States. was held, accordance with the rule above stated, 
that the defendant bank was not liable. 

The following paragraphs are taken from the court’s opinion: 


Government argues that acceptance payment draft 
check although vouches for the signature the drawer does not vouch 
for the body the instrument, Espy First National Bank Cin- 
Wall. 604, Ed. 947; that this rule not changed 
section the Uniform Negotiable Instruments Law; Article 13, 
section 81, Maryland Code Public General Laws: ‘The acceptor, 
accepting the instrument, engages that will pay according the 
tenor his acceptance;’ that the drawer and drawee the check were 
not the same such sense charge the drawee with knowledge the 
amount the check, and that therefore the United States can recover 
for money paid under mistake fact. The defendant urges several 
considerations the other side, but enough say that the last step 
the Government’s argument seems us, did the Court 
Appeals, unsound. the drawer and the drawee are the same the 
drawer cannot recover for overpayment innocent payee because 
bound know his own checks. Bank United States Bank 
Georgia, Wheat. 333, Ed. 334. this case there doubt 
that truth the check was drawn the United States upon itself. 
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Government attempts escape from this conclusion the fact 
that the hand that drew and the hand that was pay were not the 
same, and some language Chief Jusice White what reason- 
able require the Government know paying out millions pen- 
sion claims. The number the present check was 48218587. United 
States National Exchange Bank, Ct. 665, 214 302, 317, 
Ed. 1006, Ann. Cas. 1184. But the Chief Justice used that language 
only fortify his conclusion that the United States could recover money 
paid upon forged endorsement pension check. cannot under- 
stood mean that great business houses are held less responsibility 
than small ones. The United States does business business terms. 
Cooke United States, 389, Ed. 237. has been sug- 
gested that the ground for recovery for judgment under mistake 
fact that the fact supposed was the conventional basis tacit 
tion the transaction. Dedham National Bank Everett National 
Bank, 62, 177 Mass. 392, 395, Am. St. Rep. 286. this true, 
then when the United States issues order upon itself has notice 
the amount and when comes pay innocent holder making 
ciaim right arm’s length and takes the risk. are 
opinion that the United States not excepted from the general rule 
the largeness its dealings and its having employ agents what 
done principal person would leave room for 


This decision affirms the decision the United States Court 
Appeals, Fed. Rep. (2d) 888. The principle here applied would 
probably applied the cashier’s check, which drawn the 
bank which issued. 


BANK HELD NOT HOLDER DUE COURSE 

ease recently decided the Supreme Court Kansas, namely 
Boonville National Bank Nelson, 247 Pac. Rep. 851, the question pre- 
sented was whether the holder certain note was holder due 
course. was held that the evidence was such justify inference 
that the holder was not holder due course. 

The note sued upon was for $100, was dated October 24, 1921, and 
became due nine months after date. was payable ‘‘myself’’ and 
was indorsed the maker, who was farmer and stock raiser Logan 
county, Kan. was given payment the purchase price stock 
rubber company. The note was negotiated the plaintiff bank 
Amick December 17, 1921. 

The action was brought against the maker, who defended the 
ground that the note was procured fraud and that the plaintiff was 
not holder due course and was not, therefore, entitled recover. 
The fraud the procuring the note was fully proved, and therefore 
the only question determined was whether the plaintiff was holder 
due course. The evidence bearing that question was follows: 
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Amick, who negotiated the note the bank, was formerly the presi- 
dent the bank. Lester, who succeeded him president, rep- 
resented the bank the transaction whereby the bank acquired the note. 
The transaction involved the delivery twenty-four notes, each for 
$100. Among the notes were four notes given residents Logan 
county other than the defendant. 

Amick was given certificate deposit for $2,400, and the transac- 
tion was regularly entered the books the bank. The certificate was 
not paid when due, but was renewed. had not been paid Novem- 
ber 28, 1923, when the deposition Lester was taken. However, Amick 
was paid interest the certificate the sum $104. 

appeared that Lester knew none the makers the Logan county 
notes. was the bank’s practice purchase notes nonresident 
strangers face value, when recommended reliable person, with- 
out the indorsement such person. The bank had previously purchased 
paper Amick, and purchased the paper involved the transaction 
under discussion, his recommendation and his request. Lester 
made inquiries with respect the financial responsibility the 
Logan county makers, the source Amick’s title. Nothing was said 
about these matters, and Amick did not indorse the notes. Lester had 
knowledge the defect Amick’s title. 

The case was submitted jury which found against the plaintiff, 
and judgment was entered for the defendant. Upon appeal was held 
that the question whether the plaintiff was holder due 
had been properly submitted the jury, and that the jury was justified 
finding from the evidence that the plaintiff was not holder due 
course. The court therefore affirmed the judgment for the defendant, 
and doing said 


debating the evidence this case, the court holds the 
question whether plaintiff purchased the notes, and, so, purchased them 
good faith, was properly submitted the jury, and the jury were 
authorized infer from the evidence that plaintiff was not purchaser 
the notes, and acquired possession them bad 


INDORSER DISCHARGED FAILURE GIVE NOTICE 
DISHONOR 


decision the Supreme Court Michigan, indorser note was 
discharged from liability thereon for the reason that she was 
not given notice dishonor the note. 

The note question was executed the plaintiff company Fred 
and Edwin Hickey. The defendant, Anna Hickey, was ac- 
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commodation indorser the note. maturity the note was dishonored 
nonpayment. was protested notary public, and notice 
dishonor, addressed Anna Hickey 675 Brainard Street, Detroit, 
was mailed. 

Mrs. Hickey did not reside the Brainard Street address, the 
time the note was given and the time its dishonor Mrs. Hickey re- 
sided 2933 Second Boulevard, Detroit, and the city directory gave 
that her address. The note gave the Brainard Street address the 
address the makers, but did not indicate Mrs. Hickey’s address. 

was held that notice dishonor was not properly given, and that 
since Mrs. Hickey did not receive such notice she was discharged from 
liability the note. holding the court said: 


question presented whether want notice dishonor the 
note discharged the indorser. Under the Negotiable Instruments Law 
(C. 1915, 6107) defendant Anna Hickey, indorser, engaged, 
case the note was dishonored nonpayment, pay the amount thereof 
the necessary proceedings dishonor were duly taken. The same 
law (section 6130, 1915) provides for notice dishonor occasioned 
nonpayment and discharges indorser whom such notice not 
given. The notice required statute was not given and failure give 
the notice discharged Anna Hickey.’’ 


The Law Bank Checks 


Presentment Checks for Payment 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositors and Other Parties Connection with Presentment 
Checks for Payment 


JOHN EDSON BRADY 


NOTE. This series articles will discontinued with the one 
published the October issue for the reason that the material 
contained the series will incorporated the Second Edition 
Brady Bank Checks, now the press. 


120. Time presentment check for purpose charging drawer. 
(Continued. 

Time presenting check out-of-town bank. 

122. routing checks deposited for collection. 

123. Presentment check through clearing house. 

Presentment where payee has reason believe that drawee 
bad financial condition. 


125. Drawer discharged where loss caused delay presentment. 


Time presentment check for purpose charging drawer. 
(Continued.) 

case illustrative this principle city treasurer received 
check, drawn bank which was cashier, December 30th. 
neglected present the check the following day, and the bank failed 
open January 2nd, the being holiday, and went into the hands 
receiver. The treasurer knew the failing condition the bank. 
was held that was liable for his failure turn the amount the 
check over his successor another instance, the plaintiff, 
who lived Chelsea, Michigan, while Detroit, received check drawn 
Detroit bank. The check was delivered Saturday morning. The 
plaintiff took home with him and deposited Chelsea bank that 
evening. was forwarded correspondent bank Detroit, where 
was received Monday 1:30 Upon presentment the drawee 
Tuesday, payment was refused because the drawee’s failure. 
was held that, the drawer was discharged under such un- 
less consented the payee’s act taking the check 


Babcock City Roeky Ford, Colo. App. 312, 137 Rep. 899. 


35. Holmes Roe, Mich. 199, Rep. 864. 

delay one week presenting check, capable presentment two days, 
unreasonable and discharges the drawer from liability, where the drawer sustains 
loss result the delay. Peninsula Nat. Bank Pederson Const. Co., 
Wash. 621, 158 Pac. Rep. 246. 
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But, another instance, where school teacher received Monday 
check for her wages, bank about five and one-half miles from her 
school and presented the following Saturday, Friday being holi- 
day, was held that the presentment was within reasonable 

Since check intended for payment, and not for circulation the 
time allowed for its presentment, between the original parties, will 
not enlarged successive nor does the deposit check 
bank give the holder additional day which make present- 

Where the holder’s delay presenting the check occasions loss 
the drawer the presentment may made and suit may brought 
any time before the claim barred the statute 


Time presenting check out-of-town bank. 
When the check question drawn out-of-town bank the 
holder is, course, entitled greater time which present for pay- 
ment, than where the same place with the drawee bank. Just 
how much time entitled depends upon the circumstances. The 
which the check must sent, the facilities for sending and 
the customs and usages banks such cases may all taken into con- 
sideration ascertaining whether not the check has been presented 
for payment within reasonable time. general required that 
the person receiving such check, the absence special circumstances, 
forward for presentment not later than the day after its receipt, and 
that the agent whom thus forwarded present for payment not 
later than the day after received 

not necessary all cases that out-of-town check forwarded 
for presentment the day its receipt; thus, the only 
fast mail such day closes hour early render incon- 
venient for the holder avail himself it, allowed additional 
And where check delivered the drawer traveling 


36. Peterson School Minn. 357, 203 Rep. 46. The 
said: “She could not make presentment her checks before Saturday, April 
15th, unless she employed some one her school for day and 
went herself. can hardly assumed that the defendant (drawer) expected 
intended that she should suspend teaching order Badger (where the bank 
was located) cash the checks that she would employ messenger present them 
for her.” 

37. Watt Gans, 114 Ala. 264, So. Rep. 1011; Gordon Levine, 194 Mass. 
418, Rep. 505; Dehoust Lewis, 128 App. Div. 131, 112 Supp. 
559; Davis Benton, Rep. (Ohio) 329, (Ohio) 434. 

38. Gregg Beane, Vt. 22, Atl. Rep. 248. See also 90, infra. 

39. Murray Judah, Cow. (N. Y.) 484. See infra, 125. 

40. Wallace City Nat. Bank, 202 Ala. 323, So. Rep. 405; Woodruff 
Plant, Conn. 344; Tomlin Thornton, Ga. 585, Rep. 147; Sublette 
Exch. Bank Fitzgerald, 168 Ill. App. 240; Swift Co. Miller, Ind. App. 
312, 113 Rep. 447. 

41. Lewis-Hubbard Co. Montgomery Supply Co., Va., 75, Rep. 
1017. 


THE BANKING LAW JOURNAL 677 


agent the payee, having authority indorse, the place where 
the drawer located, the latter impliedly agrees the taking such 


additional time may necessary for the transmission the check 


the But the agent should send the check his principal 
promptly. one case traveling agent received check Wednesday 
and, instead mailing the home office, carried until his return 
Saturday. The bank deposit having been made for the day, the 
did not deposit the check until Monday and was presented 
the drawee that day after had closed its doors. was held that 
the drawer was discharged from 

The negligence collecting bank with respect presenting check 
drawn bank another city imputable the depositor. Thus 
where the payee check drawn bank Perth Amboy, J., de- 
posited his bank New York and the check was presented three 
days later, when payment was refused because the drawee closed 
the same day, was held, action the payee against the drawer 
that the latter had been discharged from liability the delay pre- 


122. Circuitous routing checks deposited for collection. 


bank which receives for collection check drawn out-of- 
town bank, has correspondent the place where the drawee 
located, should forward the check such manner that will pre- 
sented without unnecessary delay. improper send the check 
over circuitous route and the forwarding check such manner 
will have the effect discharging the drawer where the check not 
paid upon presentment, appears that the check would have been 
paid forwarded more direct The indorser check 
discharged from liability where the check sent over circuitous 
route before being presented, irrespective whether has 
been caused thereby the 


Rep. 1017; Rosenthal Ehrlicher, 154 Pa. St. 396, Atl. Rep. 435. 

Rosenthal Ehrlicher, 154 Pa. St. 396, Atl. Rep. 435, the defendant 
drew check Philadelphia, where resided, bank that city. The check 
was payable the order the plaintiff who lived New York and was delivered 
the agent the plaintiff the defendant’s place business Philadelphia 
May 5th, 1891. The agent returned New York that day and delivered the 
check his principal after the close business The plaintiff deposited the 
check bank for collection May 6th and was forwarded Philadelphia 
the 7th, where was presented for payment about noon the 8th, but the bank 
had already closed its doors and the check was not paid. was held that plaintiff 
had used due diligence. 

43. Sulsberger Sons Co. Kramer, 170 App. Div. 114, 155 Supp. 
775. 

45. Watt Gans, 114 Ala. 264, So. Rep. 1011; Northern Lumber Co. 
Clausen, Ia., 208 Rep. Gregg Beane, Vt. 22, Atl. Rep. 248. Gifford 
Hardell, Wis. 528. 

46. First Nat. Bank Miller, Neb. 500. 


678 


THE BANKING LAW JOURNAL 


What required the bank such that act with reason- 
able diligence and promptitude, taking into consideration the nature 
the instrument, the usages the business world and the particular 
facts attending the transaction. may forward the check through 
series correspondent banks, where such course keeping with 
established custom and proper banking methods, and neither drawer 
nor indorser will discharged though the demand might have been 
more promptly made other means; but may not cause the check 
travel over unreasonably circuitous route its 

Such indirect routing check liable result loss the 
owner thereof. This illustrated case which arose Alabama. 
check drawn bank located Greenville, Ala., was received 
the payee Philadelphia December 12th after banking hours, and 
deposited the next day local bank for collection. This bank, in- 
stead sending the check directly person bank the place where 
the drawee bank was located, which would have made possible 
present the check before December 17th, sent the check bank 
South Carolina, which forwarded another bank Montgomery, 
was presented the drawee December 19th, one day after the drawee 
had failed. There was proof show that the manner collection 
adopted the Philadelphia bank was based upon custom, any pre- 
vious dealings between the parties. action the payee the 
check against the drawer, recover the price the goods for which 
the check was given, judgment was given for the defendant, because 
the undue delay 

another instance, where check was delivered the payee the 
town which the drawee bank was located, the payee sent the check 
for collection bank city 200 miles away. The drawee bank failed 
before the check was presented and was held that the drawer had been 
discharged from But Missouri decision, was held that 
the drawer was not discharged from liability although collecting bank 
had sent the check 400 miles out its way making the collection, 
where appeared that this was accordance with the usual 


47. Sublette Exch. Bank Fitzgerald, 168 Ill. App. 240; Plover Savings 
Bank Moodie, 135 Ia. 685, 110 Rep. 29. 


48. Watt Gans, 114 Ala. 264, So. Rep. 1011. 

The Negotiable Instruments Law, specifying what shall constitute negotiation 
and providing that presentment bill exchange payable demand must 
made within reasonable time after its last negotiation, does not justify the send- 
ing check for collection round-about way through number banks. 
First Nat. Mackey, 157 Ill. App. 408. 


49. Northern Lumber Co. Clausen, Ia., 208 Rep. 72. 
50. Marondi Vollenweider, Mo., 279 Rep. 774. The court said: “The 
mere fact that the check was sent rather long and circuitous route not evi- 


dence bad faith negligence, such was the common route all checks 
under similar circumstances.” 
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123. Presentment check through clearing house. 


has been held that the presentment check through clearing 
house does not add any time the period within which presentment 
Ohio decision appeared that check was delivered 
the payee June banking hours. was deposited the 
24th and presented through the clearing house the 25th, whith 
day the drawee failed. was held that the drawer was released. 
the opinion the court said there was clearing house Cleve- 
land, where would the proper place present the check for pay- 
ment? Certainly, the counter the bank which was drawn; 
and that the next secular day, during banking hours, after drawn, 
the farthest. Does this clearing house alter the general rule law 
this subject? see reason for it. Business men take checks 
and they rely their bankers collect them, they must hand them 
their bankers time presented the clearing house the day 
they are drawn, or, the farthest, the next day.’’ should men- 
tioned, however, that this case was decided 1860.52 

has been held that the fact that there custom among banks 
present checks through the clearing house and that the volume 
their business makes such custom necessary does not relieve the payee 
from the obligation presenting his check not later than the day after 
receives it, even case where the check was received after the 
banking 

would seem, however, that the better rule this regard an- 
nounced the courts New York, Pennsylvania, and Idaho, which 
hold that, where check delivered after banking hours, the holder 
not bound present for payment the following day, but may 
deposit his bank such day, and presentment such bank 
through the clearing house the second day after delivery suffi- 

the New York decision this question, referring the practice 
presenting checks through the clearing house, the court said: ‘‘This 
usage trade and business has become incorporated into the banking 
business the state and country, and would seriously affected 
immediate presentment the paying bank were required. Bearing 
mind the general commercial law that the paying bank required 


51. Rosenblatt Haberman, Mo. App. 486. 

Holmes Roe, Mich. 190, Rep. 864, was said: “The clearing 
house, and the method conducting business through have bearing upon the 
liability the drawer check which alleged not have been presented for pay- 
ment within the time allowed law.” 

52. Davis Benton, Dec. Rep. (Ohio) 329, 434. 

53. Edmisten Herpolsheimer, Neb. 94, Rep. 138. 


54. Bistline Benting, Idaho 534, 228 Pac. Rep. 309; Zaloom Ganim, 
Rep. (N. Y.) 36, 129 Supp. 85; Loux Fox, 171 Pa. St. 68, Atl. Rep. 
190; Willis Finley, 173 Pa. 28, Atl. Rep. 213. 
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satisfactorily identify the payee, and bearing mind also the 
vast number checks daily used the city New York, 
that, the banks and trust companies New York City were required, 
immediately upon their receipt, present deposited checks the banks 
upon which they are drawn for payment, confusion amounting almost 
chaos would the 

Pennsylvania case appeared that the payee check, received 
after banking hours, deposited the same day savings bank, the 
only bank the city open that time. the next day the savings 
bank sent the bank through which cleared, but this bank, having 
made its clearing house list for that day, did not present until the 
day following. was held that due diligence had been used present- 
ing the 


124. Presentment where payee has reason believe that drawee 
bad financial condition. 


The fact that the payee check has reason believe that the bank 
require presentment before the next day after delivery. The drawer 
check issues with the implied understanding that may pre- 
sented any time before the close banking hours the day follow- 
ing delivery, and the holder takes with the same understanding. Dur- 
ing this time, therefore, laches can imputed the holder unless 
received the check upon different This not, how- 
ever, the invariable rule, for has been held that, the holder 
check has notice the fact that the drawee bank precarious 
financial condition, should present his first opportunity, and 
not entitled the time ordinarily allowed for 

Where the drawer warns the holder his agent the 
condition the drawee, has been held that the usual time for pre- 
sentment may not taken. one case the defendant drew and de- 
livered the plaintiffs’ agent Saturday afternoon Sapulpa, Okla., 

55. Zaloom Ganim, Rep. (N. Y.) 36, 129 Supp. 85. this 
ease check delivered August 4th, after banking hours, was deposited the 
payee his bank the 5th, and presented the clearing house the 6th, when 
payment was refused because the suspension the drawee. the check had been 


presented the 5th would have been paid. was held that the check was pre- 
sented within reasonable time and that the drawer was not discharged. 


56. Willis Finley, 173 Pa. St. 28, Rep. 213. 


57. Northwestern Iron Metal Co. National Bank Illinois, Ill. App. 245. 

There obligation present check time outside the usual banking 
hours, even though the agent, whom the check entrusted, has notice that the 
drawee failing condition. Temple Carroll, Neb. 61, 105 Rep. 989. 

Schoolfield Moon, Tenn. 171 was said: “The drawer issues 
the implied undertaking that need not presented for payment except within the 
business hours the next day after its issuance and the holder takes with the 
same understanding. During this time, therefore, laches can imputed the 
holder, unless receives with different contract.” 


58. First Nat. Bank Alexander, 30. 
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check bank that place. The defendant told the agent cash 
the check once hold his own risk. The agent immediately 
mailed the check his principal but the drawee failed the close 
business the following Tuesday before the check was presented. 
was held that the general rule allowing reasonable time for the 
transmission the check, the principal did not apply and that the 
drawer was discharged. the agent had authority indorse the 
should have insisted cash.5® 


125. Drawer discharged where loss caused delay present- 
ment. 

The failure present check for payment within reasonable time 
after its issue operates discharge the drawer only where appears that 
has suffered loss result the delay and then only the extent 
such loss. the same token, appears that loss has been caused 
the drawer delaying presentment beyond reasonable time, re- 
mains liable the Thus, where check was refused the 
drawee because insufficient funds, was held that the drawer re- 
mained liable although the holder did not make presentment until twenty 
days after received the where the payee check 
presents for payment due time but the drawee fails before the pre- 
sentment made, the drawer remains liable for the The 
question what constitutes reasonable time for presenting check 
has already been 

this respect checks differ from other bills exchange; the case 
the ordinary bill exchange the drawer discharged failure 
make proper presentment, without regard any loss may have 
suffered result such neglect. But must appear that the drawer 
check has suffered loss result the failure make due pre- 
sentment, before can take advantage the 

Practically the only risk assumed the holder delaying present- 
ment, far his rights against the drawer are concerned, the in- 
solvency the the payee check neglects present 

59. Sinclair Refining Co. Keith, Okla. 55, 221 Rep. 1003. 

60. Andrus Bradley, 102 Fed. Rep. 54; California Nat. Bank Weldon, 
Cal. App. 765, 113 Pac. Rep. 334; Babeock City Rocky Ford, Colo. App. 
312, 137 Pac. Rep. 899; Heartt Rhodes, 351; National Plumbing ete. Co. 
Stevenson, 213 Ill. App. 49. 

Section 186 the Negotiable Instruments Law reads follows: 
must presented for payment within reasonable time after its issue the 
drawer will discharged from liability thereon the extent the loss caused 
the delay.” 

61. Bodner Rotman, J., 123 Atl. Rep. 529. 

62. Mosher Philips, 124 Wash. 118, 213 Pac. Rep. 484. 

63. See, supra, 87. 
64. Griffin Kemp, Ind. 172. 


65. Moskowitz Deutsch, Rep. (N. Y.) 603, Supp. 721; 
Springfield Marine Fire Ins. Co. Tincher, 399. 


4 
4 
q 
4 
{ q 
q 
4 
q 
q 
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within the time allowed him law for such presentment, and payment 
refused because the drawer has stopped payment, or, because has 
insufficient funds deposit pay the check, then the drawer has suf- 
fered loss result the delayed presentment and will held 
liable the payee action the check. But, the payee neglects 
make presentment within proper time, and finds impossible 
collect the check when does present it, because the failure the 
drawee, then the drawer has actually suffered loss result the 
payee’s negligence, providing appears that the drawer had sufficient 
funds deposit the time the failure pay the check, and that 
the check would have been paid presented proper time. And such 
case, the drawer released from liability the check. Under such 
the check deemed operate payment and the drawer 
also released from liability the payee upon the indebtedness, 
payment which the check 

The drawer not discharged even delay two years pre- 
senting his check where appears that suffered loss result 
the Where presentment check delayed until after the 
failure the drawee bank, but the drawer has settled with the bank 
such manner suffer loss reason the failure, will not 
discharged 

The rule that the drawer check discharged delay pre- 
sentment where the delay causes loss the drawer does not apply 
the case check given payment taxes; taxes are payable money 
only and the failure the tax collector present the check for pay- 
ment promptly will not relieve the drawer from liability for the taxes 
even though the bank fails while the check the tax collector’s 


66. when check operates payment, see, supra, 10. 

67. Nelson Kastle, 105 Mo. App. 187, Rep. 730. 

68. Williams Brown, App. Div. 353, Supp. 247. 
69. Moritz Nicholson, Miss., 106 So. Rep. 762. 


(To continued) 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


DRAWER CHECK DISCHARGED DELAY 
PRESENTMENT 


Knauss Aleck, Supreme Court Iowa, 209 Rep. 444 


The owner check must present the bank which drawn 
within reasonable time after receives it, order charge the 
drawer the check with liability. presentment required, how- 
ever where the deposit against which the check drawn insufficient 
pay it. such the drawer has right expect that 
the check will paid upon presentment and presentment is, there- 
fore, excused. But this exception does not apply where there 
agreement between the drawer and the bank that the check will 
paid upon presentment, notwithstanding the lack funds. 

The neglect the holder present the check within proper 

case where presentment required, results discharging 
the drawer from liability the extent any loss suffered re- 
sult the delay. Such loss where the drawee bank fails 
before the check presented, there being deposit funds pay it. 

These rules were applied the present case under the following 
The check was delivered the defendant, the drawer, 
the plaintiff Logan, Ia., the town which the drawee bank was 
located. The plaintiff held the check six seven days and presented 
for payment just after the drawee bank had failed. appeared 
that the drawer’s deposit was insufficient pay the check but that 
officer the bank had agreed that would paid upon pre- 
sentment. 

was held that the plaintiff had not presented the check within 
reasonable time and that the drawer was therefor discharged from 
liability the extent the amount which had deposit the 
time the failure. 


Action recover check issued defendant plaintiff. The 
jury was waived. The court held that the plaintiff was entitled re- 
cover, and entered judgment accordingly. Defendant appeals. Re- 
versed and remanded. 

William Welch, Logan, for appellant. 

Cochran Wolfe, Logan, for appellee. 


tng? 
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ALBERT, J.—This was submitted the following statement 
facts: stipulated and agreed that the only question determined 
whether not the appellee exercised due diligence presenting the 
check sued upon for payment the State Savings Bank Logan, Ia., 
the bank upon which the check was drawn. this connection 
agreed that the check was dated May 14, 1923, and that there was some 
mistake the terms that the check was corrected its terms 
the 18th May, 1923, after banking hours the town Logan; that 
said appellee took the check home with him his farm, and the same 
was not presented the State Savings Bank Logan for payment 
until after the said bank had closed the 25th May, 1923. 

further stipulated and agreed that the appellant, the time 
the bank closed, had with said bank which lacked sufficient 
funds fully cover said check, but that appellant had made arrange- 
ment with Cottrell, officer the bank, under and virtue 
which the said Cottrell, acting for and behalf said bank, agreed 
the part the bank honor the said check and pay the same 
when presented. 

was further stipulated that the only question determined 
the district court was whether appellee was negligent presenting said 
check for payment, and, the court found that said appellee was negli- 
gent, then the petition was have been dismissed, and appellant was 
recover his costs; not, the court was enter judgment for the 
amount the check and interest from the date presentment, and costs. 

will noted this statement facts that stipulated that 
there were not sufficient funds hand meet the check, but that due 
arrangements had been made the, part the bank pay the check 
when presented. These facts having been agreed upon, the fact that 
there were insufficient funds meet the check becomes wholly imma- 
terial, and the drawee bound present the same for payment. Hamlin 
Simpson, 105 Iowa, 125, 906, 397. With this 
question disposed have left the lone question negligence 
presentation. 

Section 9647, Code 1924, reads follows: 


check must presented for payment within reasonable time 
after its issue, the drawer will discharged from liability thereon 
the extent the loss caused the 


The question before us, therefore, whether not appellee pre- 
sented the check within reasonable time. 

have frequently announced the general rule that under facts 
similar these the question what ‘‘a reasonable time’’ ques- 
tion fact. However, there are exceptions this rule, and one that, 
where the facts are undisputed, then becomes question law. 
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1194, 415, and cases there cited: Turner Iron Chief Min. Co., 
Wis. 355, 149, 533, and note, Am. St. Rep. 168; 
1070, note and cases. Brannan’s Negotiable Instruments Law 
(1926 Ed.) 927, states the rule be: 


the facts are dispute ‘reasonable time’ question for 
the jury, otherwise for the court’’—citing Sheffield Cleland, Idaho, 
612, 115 20; First Nat. Bank Korn (Mo. App.) 179 721; 
Commercial Bank Zimmerman, 185 210, 1020. 


determining what ‘‘a reasonable all the facts and cir- 
cumstances the case must taken into consideration. Section 9654, 
Code 1924. Northern Lumber Co. Clausen, 208 74, 

well-settled proposition law that, where person receives 


check the town where the drawee bank located, must pre- 
sented before the close the next business day.’’ 


seems pretty well settled that, where the drawee check 
and the bank are located different places, the check must, the ab- 
sence unusual circumstances, forwarded for presentation the day 
after received, the latest. 542, 754. This doctrine has 


been affirmed this court Hamlin Simpson, supra; Northwestern 
Coal Co. Bowman, Iowa, 150, 496; Savings 
Moodie, 135 Iowa, 685, 110 29, 113 476; Citizens’ Bank 
National Bank, 135 Iowa, 605, 113 481, (N. 8.) 303, 
which state the general rules governing matters this kind, and, 
unless there are facts and shown the case which amount 
reasonable excuse for not making such presentation, they must 


govern. 

Turning the record, apparent that the check was received 
appellee the 18th day May, after banking hours. The record, how- 
ever, little uncertain just when the check was, fact, presented 
the bank. The statement relation thereto ambiguous. The bank 
appears have closed some time the 25th May, and whether 
the check was presented the 25th May later have some ques- 
tion. Assuming that was presented May 25th, after the bank had 
closed, the time which elapsed would seven possibly six days. While 
the record states that appellee received the check Logan, and took 
his farm, there nothing indicate where his farm was located. 
may have been just outside the corporate limits Logan, may have 
been many miles away, but its exact distance from the bank are 
not advised. The fact that appellee lived farm the only cireum- 
stance the case, aside from the lapse time, that can any way affect 
this question. Under the rules have above laid down, our judg- 
ment that, matter law, this check was not presented within rea- 
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sonable time. Having reached this conclusion, follows that appellee 
was negligent. are not understood saying that the fact 
negligence would necessarily defeat the appellee from any recovery upon 
the check, the amount thereof exceeded the amount lost the drawer 
the result the failure present the check. The appellant would 
entitled only recover the extent the deposit lost him the 
failing bank. There evidence indicating that the amount the check 
was greater than the amount the deposit lost the failure. this 
question make pronouncement. 

For the reasons stated, the judgment for appellee for the full amount 
the check was error. 
Reversed and remanded. 


ACCOMMODATION INDORSER LIABLE 
NOTE 


McCarty, Supreme Court South Dakota, 207 
Rep. 


accommodation indorser liable note holder who 
purchased the note for value after the maturity the note. 


Action Otto against Albert McCarty and George 
Smith. Judgment for plaintiff against defendant first named, and 
against plaintiff for defendant last named, and plaintiff appeals. Re- 
versed and remanded, with directions. 

Hall Purdy, Brookings, and Crawford, Smet, for 
appellant. 

Kirby, Kirby Kirby, Sioux Falls, for respondent. 


CAMPBELL, J.—Plaintiff brought this action against defendants 
recover certain promissory note. The note was made defendant 
McCarty, payable the order defendant Smith, and was Smith 
indorsed blank before maturity, and indorsed was delivered and 
transferred Smet National Bank, and thereafter plaintiff acquired 
the same, paying value, but after the maturity thereof. Judgment was 
rendered against the defendant maker, McCarty, default. The de- 
fendant Smith answered that his taking the note payee and his 
indorsement thereon were entirely without consideration, and solely for 
the accommodation the Smet National Bank, and for second 
defense that said bank received certain money, which was applied 


similar decisions see Banking Law Journal Digest (Third 
Edition) 42. 
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upon the note question, and failed apply the same, and course 
denying that plaintiff was the owner and holder the note due 
Defendant did not submit any testimony the trial showing 
tending show any payment Smet National Bank, which 
failed applied upon said note, but confined his testimony the 
defense that was accommodation party. The jury returned 
verdict for the defendant upon all the issues; plaintiff having moved 
for directed verdict the close the defendant’s testimony and the 
close the all the testimony the case, which motions were denied. 
After the verdict plaintiff moved the court for judgment notwithstand- 
ing the verdict, which motion was likewise denied. Judgment was 
thereafter entered upon the verdict favor the defendant Smith, 
and from that judgment, and order denying his motion for new trial, 
plaintiff appeals. 

The evidence clearly shows that appellant was the owner and holder 
the note the time the trial, and that paid value for the same 
the time was transferred him, and was therefore ‘‘holder for 
value.’’ defined section 1730, Rev. Code 1919. However, did not 
acquire the note until after maturity, and therefore cannot rank 
holder thereof ‘‘in due course,’’ defined section 1756, Rev. Code 
1919. Appellant presents several close and interesting questions. One 
his principal contentions, which will first examine, that, being 
for value,’’ though not ‘‘holder due course,’’ respondent 
liable him, regardless the fact that respondent truth was merely 
accommodation party, the knowledge appellant the time 
taking the instrument. 

Prior the adoption the Negotiable Instruments Law, which 
was first proposed and recommended the Legislature the States 
the National Conference State Boards Commissioners for Pro- 
moting Uniformity Legislation 1896, and which has now been 
adopted, with but slight modifications, some States, appears 
have been the rule England and some States that, when accom- 
modated party transferred accommodation paper for value, after ma- 
good faith, without diversion from its intended purpose, the 
transferee could enforce the same against the accommodation party, 
although took with notice such accommodation character. The 
decided weight American authority, however, seems have been 
that transferee from the accommodated party, taking after maturity, 
even though giving valuable consideration, had greater right against 
the accommodation party than his transferrer. See cases collected 
note Ann. Cas. 256. 

Since 1913, however, can only concern ourselves with the decision 
this question the light the Negotiable Instruments Law 


q 

3 
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adopted this State. Chapter 279, Laws 1913. Material provisions 
that law this question are follows: 


Section 1730, Rev. Code 1919 (section 26, L.): ‘‘Value for 
Consideration. Where value has any time been given for the instru- 
ment, the holder deemed holder for value respect all parties 
who became such prior that time.’’ 

Section 1756, Rev. Code 1919 (section 52, L.): ‘‘Holder 
Due Course. holder due course holder who has taken the in- 
strument under the following conditions: That complete and 
regular upon its face. That became the holder before was 
overdue, and without notice that has been previously dishonored, 
such was the fact. That took good faith and for value. 
That the time was negotiated him had notice any 
infirmity the instrument defect the title negotiat- 
ing 

Section 1762, Rev. Code 1919 (part section 58, L.): ‘‘Other 
That Holder Due Course-Defenses. the hands any holder other 
than holder due course, negotiable instrument subject the 

1732, Rev. Code 1919 (section 28, L.): 
Failure consideration matter defense against any person not 
holder due course, and partial failure consideration defense 
pro tanto, whether the failure ascertained and liquidated amount 

Section 1733, Rev. Code 1919 (section 29, L.): 
tion Party. accommodation party one who has signed the instru- 
ment maker, drawer, acceptor, indorser, without receiving value 
therefor and for the purpose lending his name some other person. 
Such person liable the instrument holder for value, not- 
withstanding such holder the time taking the instrument knew him 


This question has frequently arisen under the provisions the 
Negotiable Instruments Law where the holder the paper acquired the 
same before maturity, was the case Peters, 
285, 170 132; but have found only two cases squarely con- 
sidering this matter and containing any discussion thereof, under the 
terms the Negotiable Instruments Law, where plaintiff paid value 
after maturity, here; that is, was ‘‘holder for value’’ but not 
due course.’’ Those are Marling Jones (1909) 138 
Wis. 82, 119 931, 131 Am. St. Rep. 996, and Rylee Wilkerson 
(1924) 134 Miss. 663, So. 901. 

The Wisconsin case holds squarely that the party can- 
not defeat recovery, merely the ground that the paper was accommo- 
dation paper, the suit holder for value, though said holder did 
not acquire the paper until after due. The Mississippi case, the other 
hand, takes the opposite view, and after consideration and discussion 


the matter says that, construing the Negotiable Instrument Act 
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must construed rendering accommodation party 
liable holder for value only when became such before maturity 
the 


These two cases have aroused considerable controversy. The Wis- 
662, and Harvard Law Review, 493, and supported Prof. 
Henning Law Review, 471-532, pointed out Prof. 
Brannan interesting annotation found Brannan’s Negotiable 
Instruments Law (3d Ed.) 122. 
Upon careful consideration the matter, believe that the decision 
the Wisconsin court has the support the better reasoning. 
possibly true that the so-called ‘‘majority American rule,’’ existed 
prior the Negotiable Instruments Law, was theoretically sounder 
view. The question before is, not what the law bills and notes 
this particular ought be, what might ought held under 
the common law the law merchant, but what fact is, set forth 
our statute applicable the subject. The Uniform Negotiable Instru- 
ments Law based upon and very largely copied from the English Bills 
Exchange Act, which was codification the law England with 
reference bills exchange, promissory notes, and checks, prepared 
Mr. Chalmers, and enacted Parliament 1882 (Bills 
Exchange Act 1882, chapter 61, Vict.). was entirely natural 
that the English Bills Exchange Act should contain and enact 
statute law what had previously been the English rule this par- 
ticular proposition, and very clearly did section the Bills 
Exchange Act, reading follows: 


(1) party bill person who has signed 
bill drawer, acceptor, indorser, without receiving value therefor, 
and for the purpose lending his name some other person. (2) 
accommodation party liable the bill holder for value; and 
immaterial whether, when such holder took the bill, knew such 
party accommodation party not.’’ 


And this connection interesting note the English act 
that section 27, immediately preceding, defines ‘‘holder for value,’’ and 
section 29, immediately following, defines ‘‘holder due 
believe the effect the adoption substantially this same language 
section the Negotiable Instruments Law was enact the so-called 

rule’’ this particular proposition part and parcel the 

Negotiable Instruments Law. 

Therefore, under the provisions section 28, L., enacted 
section 1733, Code 1919, believe that the ‘‘English rule’’ has become 
the law this State, regardless whether not the sounder rule, 
and regardless what may previously have been the weight American 
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authority the law this State. change desirable, must 
made legislative act. the instant case the only defense offered 
respondent was that claimed accommodation party the 
paper, and under the present law this State hold that respondent 
could not avail himself thereof against appellant, who was for 
value,’’ even though appellant became such holder after maturity and 
knowing respondent accommodation party. 

Inasmuch the holding this point final disposition the 
cause, will unnecessary review any other questions raised the 
appeal. Appellant was entitled have verdict directed his favor, 
have his judgment notwithstanding the verdict, and the judgment 
and order appealed from must therefore reversed, and the case 
remanded with directions enter judgment favor appellant 
prayed the complaint, notwithstanding the verdict. 


DEPOSIT FOR BENEFIT BANK NOT PRO- 
TECTED DEPOSITORS’ GUARANTY LAW 


State Atlas Bank, Supreme Court Nebraska, 209 Rep. 333 


One who was stockholder and director State bank deposited 
funds national bank the credit the State bank, receiving 
from the State bank certificates deposit for the amount. the 
time, knew that the State bank was insolvent and the deposit was 
made enable meet pressing demand. Upon the failure the 
State bank, was held that was entitled have his claim allowed 
general creditor, but was not entitled preference and was 
not entitled the protection the depositors’ guaranty fund. 


Suit the State, the relation Spillman, Attorney General, 
against the Atlas Bank Neligh, which Emil Folda was appointed 
receiver, and which Melick presented claim against the de- 
positors’ guaranty fund deposit. From judgment 
that claimant was entitled have his demand allowed general claim 
but not entitled preference, and that was not payable out the 
depositors’ guaranty fund, claimant appeals. Affirmed. 

See, also, 113 Neb. 843, 205 563; 209 334, 336. 

Gaines, Van Orsdel Gaines, Omaha, and William Kryger, 
Neligh, for appellant. 

Skiles, Lincoln, Fred Berry, Wayne, and Lyle 
Jackson, Neligh, for appellee Folda. 


similar decisions see Banking Law Journal Digest (Thiré 
Edition) 330. 
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GOOD, November, 1923, the Atlas State Bank Neligh, 
Nebraska, failed, and receiver was appointed take charge and 
wind its affairs. claim, based upon two deposit for 
$5,000 each, was filed against the receiver, praying that allowed 

preferred and adjudged payable out the depositors’ guaranty fund. 

The trial court found and adjudged that claimant was entitled have 

his demand allowed general claim, but was not entitled prefer- 

ence, and that his claim was not payable out the depositors’ guaranty 

fund. 

The only question for determination whether the transaction, 
which culminated the issuance the certificates deposit, constitutes 
good-faith deposit, is, effect, loan, within the meaning the 
depositors’ guaranty law. 

The Atlas State Bank was organized 1901, and few months there- 
after Melick became stockholder and director the bank, and 
continued until failed. The bank was prosperous and paid good divi- 
dends until about 1919, when began have financial difficulties. The 
bank’s financial distress continued and increased until its failure. 
was continual struggle, for period three years, keep the bank 
open and running. 1921, the officers and stockholders procured 
Moore, take charge and attempt place the affairs the bank 
sound condition. November December that year Moore in- 
formed Melick and other stockholders and directors that there was more 
than $200,000 worthless paper the bank, and that was pre- 
carious condition. order procure ready money for the bank, 
meet its demands, Melick and other stockholders had indorsed $60,000 
the bank’s paper. This was done for the purpose keeping the 
bank open. little later Melick indorsed paper the bank the extent 
more than $200,000. Melick and other officers then knew that the 
bank was insolvent, least unsafe condition. January, 1922, 
draft was drawn the Atlas State Bank for $20,000, which was re- 
quired meet. Its reserve was then depleted. did not have the ready 
money meet this and other obligations then pressing. Melick and two 
officers the bank arranged raise $30,000 for the purpose assisting 
the bank meeting its pressing demands. his part the $30,000, 
Melick raised $10,000 and placed the Stockyards National Bank, 
South Omaha, the credit the Atlas State Bank, and for this two 
certificates deposit for $5,000 each were issued. These certificates were 

from time time renewed. The last renewals are the certificates con- 
troversy. 
Section 8033, Comp. St. 1922, 


claim priority shall allowed which based upon any evi- 
dence indebtedness the hands originally issued any stock- 
holder, officer employee such bank, which represents money obtained 


a 
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such stockholder, officer employee, from himself some other per- 
son, firm, corporation bank lieu for the purpose effecting 
loan funds such failed 


Whether the transaction constitutes deposit, within the meaning 
the depositors’ guaranty law, must depend upon the facts and circum- 
stances surrounding the particular transaction. The law will look 
through all semblances and forms ascertain the actual fact whether 
not there has been bona fide deposit, and, not, the depositors’ 
guaranty fund will not protect the transaction, matter how may 
evidenced. Where stockholder officer State bank, with 
full knowledge that the bank insolvent, unsafe condition, 
the instance the bank’s officers procures and places therein its 
eredit money, enable the bank meet pressing demand upon it, 
and where the money not placed the bank for the use and con- 
venience the depositor, although the’ form the transaction may 
appear deposit, does not, fact, constitute deposit, within the 
meaning the depositors’ guaranty law, and not protected the 
depositors’ guaranty fund. Citing Kidder Hall, 113 Tex. 49, 251 
497; First Nat. Bank St. Cloud Hirning (S. D.) 204 
901. 

Upon state facts similar those presented the record this 
this court, the recent case State Farmers’ State Bank, 113 
Neb. 348, 203 572, held that, where stockholder State bank 
borrowed money and placed the credit the bank and for the 
purpose keeping the deposits the bank, was not depositor, 
within the protection the depositors’ guaranty fund, although the cer- 
tificate deposit was issued for the amount and placed the credit 
the bank. 

The facts this case clearly disclose that Melick did not place the 
money the the bank matter convenience safe-keep- 
ing, for his own use, but that his purpose was aid the bank meet- 
ing pressing demand upon it. was not deposit the ordinary 
and usual course business. was done the instance the bank’s 
officers and for the purpose aiding the bank meet its obligations. 
Although the transaction was the form deposit, good- 
faith deposit, within the meaning the guaranty law, and not pro- 
tected the depositors’ guaranty fund. 

Claimant has cited and relies upon number cases that are not 
point because the depositors were not officers stockholders the failed 
bank. Under the statute above quoted, stockholder officer 
State bank occupies different position, with reference the bank, than 
stranger it, and his transaction will more closely scrutinized 
determining whether the transaction constitutes good-faith deposit, 
within the meaning the guaranty fund law. 
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The judgment the district court clearly justified the record 
and 
Affirmed. 


DEPOSIT LIBERTY BONDS NOT PROTECTED 
DEPOSITORS’ GUARANTY LAW 


State Atlas Bank, Supreme Court Nebraska, 209 Rep. 334 


One who was stockholder and director bank deposited Lib- 
erty Bonds with the bank, directing the bank send the bonds 
Washington and have them exchanged for bonds later issue. 
violation these instructions, the bank sold bond and converted 
the proceeds its own use. Thereafter the bank became insolvent, 
unsafe condition, and the stockholder, with full knowledge 
the facts, accepted settlement his claim certificate de- 
posit. Upon the failure the bank, was held that was not en- 
titled have his claim paid out the depositors’ guaranty fund. 


Suit the State, the relation Spillman, Attorney General, 
against the Atlas Bank Neligh, which Emil Folda was appointed 
receiver and which Melick presented claim based certificate 
deposit. From judgment denying claimant preference and the 
protection the depositors’ guaranty fund, claimant appeals. Af- 
firmed. 

See, also, 113 Neb. 843, 205 563; 209 335. 

Gaines, Van Orsdel Gaines, Omaha, and Williams Kryger, 
Neligh, for appellant. 

Skiles, Lincoln, Fred Berry, Wayne, and Lyle 
Jackson, Neligh, for appellee Folda. 


GOOD, J.—This case was argued and submitted the same time 
State Atlas Bank Neligh (No. 24231) 209 333. Since the 
claimant and the bank are identical both cases, reference made 
No. 24231, for statement facts relative the condition the bank 
and the claimant’s relation thereto. 

Some time 1920, claimant delivered the bank Liberty bonds 
the face value $4,000, with directions send the bonds the United 
States Treasurer Washington, C., exchanged for later issue 
Liberty bonds. The bank, disregarding the instructions given, sold 
the bonds and converted the proceeds. Some time later Melick learned 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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the unauthorized acts the bank and insisted that the bank procure 
other United States bonds replace the ones had delivered the 
bank. The bank officers attempted so, and one time had become 
possessed such bonds the extent $3,800. The urgent need the 
bank for ready money prompted sell these bonds. For more than 
two years Mr. Melick tried vain obtain settlement for his bonds 
which had been converted the bank. November, 1922, time 
when claimant had knowledge the fact that the bank was insolvent, 
least unsafe condition, accepted certificate deposit for 
$4,000, satisfaction his demands. This certificate was renewed from 
time time, and the last renewal the basis for the claim this ac- 
tion. all times, subsequent November, 1922, the bank was in- 
solvent, least unsafe condition. 
The rule established this jurisdiction, that: 


order create deposit which will protected the guaranty 
law, the term ‘deposit’ understood section 8033, Comp. St. 1922, 
necessary that money its equivalent shall intention and effect 
placed the command the bank under circumstances which 
not transgress specific limitations the bank guaranty law.’’ State 
Farmers’ State Bank, 111 Neb. 117, 196 908. 


See, also, State Kilgore State Bank, 113 Neb. 772, 205 297; 
State Farmers’ State Bank, 112 Neb. 380, 199 812; State 
Farmers’ State Bank, 112 Neb. 474, 199 839; State Gross State 
Bank, 113 Neb. 119, 202 460. Decisions from other jurisdictions, 
holding the same effect, are Tyler County State Bank Rhodes (Tex. 
Civ. App.) 256 947; Tyler County State Bank Johnson (Tex. 
Civ. App.) 257 932; Bloomheart Foster, 114 Kan. 786, 221 
279. 

The delivery the bonds for specific purpose Melick the 
bank created the relation principal and agent. The bank became 
agent Melick, and the transaction did not create deposit, within the 
meaning the guaranty law. The condition and relation thus created 
continued until Melick consented accept certificate deposit 
satisfaction his claim for bonds, delivered the bank. that time 
the bank was either insolvent, least unsafe condition verging 
insolvency, which fact was well known Melick. What sur- 
rendered that time was claim against the bank founded upon tort. 
the time that accepted the certificate deposit did not place 
money its equivalent the bank its command, and the issuance 
the certificate that time did not create deposit protected the 
guaranty fund. Neither did any the renewals thereof change the 
condition. follows that time did Melick’s transaction, with 
reference the bonds deposited with the bank for specific purpose, 


| 
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with reference the settlement his claim for the bank’s tortious 
act, ripen into deposit protected the guaranty fund. 

The judgment the district court denying claimant preference 
was accordance with the law and 
Affirmed. 


DEPOSITOR NOT PREFERRED CREDITOR 
BANK DISHONORING HIS DRAFT 


Border State Sav. Bank Dedham, Supreme Court Iowa, 209 
Rep. 302 


The plaintiff, depositor the defendant bank, told employee 
the bank that was going buy cattle and would have draft 
drawn the bank. After purchasing the cattle, told the cashier 
the bank that had bought cattle and drawn sight draft the 
bank, and directed him pay it. When the draft was presented 
was not paid, although the plaintiff had deposit amount suffi- 
cient pay it. The plaintiff was not notified the receipt the 
draft. short time after the draft was presented the bank closed 
its doors. Thereafter the plaintiff paid the purchase price the 
cattle and brought this action have his claim for the amount 
the draft established preferred claim against the funds the 
hands the receiver the bank. was held that the plaintiff was 
general creditor the bank and was not entitled have his claim 
allowed preferred claim. 


Action equity have established preferred claim against the 
receiver the defendant bank, insolvent, the sum $1,129.58 the 
theory constructive trust. The opinion states the facts. The trial 
court decreed preference exist favor the claimant, and, from 
the decree entered, the receiver appeals. Reversed. 

Ben Gibson, Atty. Gen., and Salinger, Reynolds, Meyers Cooney, 
Carroll, for appellants. 
Saul and Saul, both Carroll, for appellee. 


GRAFF, J.—The question involved this appeal whether 
the plaintiff preferred creditor the defendant bank. The facts 
are not dispute. 

appears that the plaintiff went St. Paul, Minn., buy cattle, 
and prior his going divulged his purpose employee the de- 
fendant bank and told him, ‘‘I going have draft drawn the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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bank.’’ Plaintiff did purchase cattle from the Lee Live Stock Commis- 
sion Company St. Paul, and upon his return Dedham, and before 
the draft was received for payment, talked with the cashier the de- 
fendant bank and told him, ‘‘I bought cattle and drew sight draft 
the bank.’ The cashier wanted know how much was and told 
him. told him pay the draft.’’ 

The draft question was drawn the Live Stock Commission Com- 
pany the order the Stockyards National Bank South St. Paul, 
Minn., ‘‘Chas. Border through State Savings Bank, Dedham, Iowa.”’ 
bore date December 13, 1923, and was presented for payment the 
State Savings Bank Dedham about the 17th day December, 
1923. was not paid the defendant bank, nor was the drawee, 
Border, notified its receipt. 

Shortly thereafter the bank closed its doors, and January 11, 1924, 
the superintendent banking the state Iowa, was, the district 
Iowa and for Carroll county, duly appointed receiver for 
the insolvent State Savings Bank Dedham. March 12, 1924, the 
plaintiff herein filed his petition praying for judgment the amount 
the draft, wit, $1,129.58, with interest, and that said claim estab- 
lished preferred claim against any funds and property the hands 
the receiver said insolvent bank. Prior the filing the claim 
with the receiver for the full amount the deposit, June 24, 1924, 
the plaintiff depositor, the purchase price the cattle had been paid 
plaintiff. 

Upon the trial was stipulated and decreed between the parties that 
all times between the receipt the draft the State Savings Bank 
Dedham December 17, 1923, and until the appointment the re- 
ceiver, the State Savings Bank Dedham was possession cash 
deposit belonging the plaintiff excess $1,500; that the amount 
the draft question was never charged against the plaintiff’s account 
the bank; that transfer money from his account the general 
assets the bank was ever made account said draft; and that 
the plaintiff never paid any money into the said bank specifically for 
the purpose taking care the draft from St. Paul Dedham. 
this record the trial court, sitting equity, established the claim the 
plaintiff preferred claim against the assets the hands receiver 
the bank. 

the facts establish trust relation between the bank and this 
plaintiff? think not. The oral direction given the plaintiff 
the bank simply amounted waiver him presentment and 
ceptance the draft. 

have frequently said that, order impress trust upon 
alleged fund and thereby successfully assert preferential claim there- 
for against receiver, must established that the transaction giving 
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rise the claim involved trust relation whereby the wrongdoer stood 
relation trustee the injured party, and that the fund claimed 
traceable into the hands the receiver the augmentation the 
assets his possession. City New Hampton Leach (Iowa) 207 
348; Danbury State Bank Leach (Iowa) 207 336. These 
essentials must find concurrence under the facts given case. 

Unless may said that trust fund existed favor the plain- 
tiff, have reached the end the story. apparent that the plain- 
tiff was depositor the defendant bank, and that the relation the 
debtor and existed. The oral direction given the cashier 
pay the draft, when received the bank, was not segregation any 
part the funds then deposit, nor did create what termed ‘‘a 
special The bank did not view and the account the 
plaintiff the books the bank was wise changed. This direction 
did not prevent the plaintiff from checking out the full amount his 
deposit from countermanding the instruction given. Plaintiff was 
depositor the bank all times. The defendant bank 
remained debtor the same amount the same person the same 
capacity. may true that the oral direction given Border was 
authority the Savings Bank pay and charge the draft 
his account, but did not so, and the indebtedness Border re- 
mained the same. The bank did not receive any money for the express 
purpose paying the draft. The deposit was general, and remained 
so. There was contract deposit made for the benefit third 
party, and third party involved herein. 

Our prior decisions having general bearing the instant case are 
distinguishable the facts and the parties litigant. See Dolph 
Cross, 153 Iowa, 289, 183 669; Messenger Carroll Trust 
Savings Bank al., 193 Iowa, 608, 187 545; Murray North 
Liberty Savings Bank, 196 Iowa, 734, 195 356. 

With this view the situation, the decree entered the trial court 


reversed. 


INDORSER LIABLE NOTE GIVEN 


DEMNIFY PAYEE AGAINST LOSS 
ANOTHER NOTE 


Pelonsky Wattendorf, Supreme Judicial Court Massachusetts, 152 
Rep. 337 


The plaintiff gave his demand note for $10,000 order enable 
trust company which had been the hands the commissioner 
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banks reopen. the same time the plaintiff received de- 
mand note for $10,000, made the president the bank payable 
the order the plaintiff. This note was indorsed the defendant. 
action the note the defendant contended that the indorse- 
ment was made without consideration and was made with the un- 
derstanding that the note would delivered conditionally, the con- 
dition being that the note should held security indemnify 
the plaintiff against loss arising from the execution and delivery 
his note the trust company that was agreed that the maker and 
indorser should not required pay the note unless the plaintiff 
should suffer loss account his note the trust company that 
the plaintiff, not having suffered any loss, was not entitled recover. 
was held that evidence the oral agreement under which the note 
suit was alleged have been delivered should excluded that 
the giving the plaintiff’s note the trust company was good 
consideration for the note suit; and that the plaintiff was en- 
titled recover. 


Action Nathan Pelonsky against George Wattendorf. de- 
fendant’s exceptions after verdict for plaintiff. Exceptions overruled. 
Bailen, Boston, for plaintiff. 

Warren, Boston, for defendant. 


WAIT, J.—The plaintiff sued, declaring two counts alleged 
for the same cause action, the first, upon promissory note dated 
July 10, 1920, payable demand, with interest per cent. per an- 
num, made John MeVey the order the plaintiff, and indorsed, 
waiving demand and notice, the defendant; the second, alleging that 
the defendant indebted the plaintiff the sum $10,000 with in- 
terest ‘‘for money laid out, expended and paid for the plaintiff 
the defendant’s special request the 10th day July, 

The defendant pleaded general denial; that the indorsement was 
made without consideration for the accommodation the maker and the 
plaintiff their representation that they would provide for the pay- 
ment and that the defendant event would required pay the 
note; that the indorsement was without consideration and upon the 
agreement between plaintiff and defendant that the note should de- 
livered conditionally, the condition being that the note should held 
security indemnify the plaintiff against loss arising from the execu- 
tion and delivery the plaintiff the Old South Trust Co. his note 
for the same amount without consideration and for its 
that the maker and indorser should not required pay the note any 
part unless and until the plaintiff first suffered loss account his 
note the trust company, and only the extent such loss; that the 
plaintiff had not paid said note any part suffered any loss con- 
sequence it. 

The case was heard without jury judge who found for the 
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plaintiff the first count for $10,000, with interest from the date 
the writ, July 15, 1921, and for the defendant the second count. The 
judge his findings with statement facts found and 
rulings made him. The case before upon exceptions saved 
the defendant. shall deal only with the exceptions argued him. 

There dispute that the note was executed and placed the 
plaintiff’s hands the following circumstances: 

July 10, 1920, was the president, and plaintiff and de- 
fendant were two the vice-presidents, the Old South Trust Co., 
banking institution which for some time had been the hands the 
commissioner banks under the statutes now embodied 167, 
22-35. Arrangements had been made for the resumption business 
the trust company that day; but the opening was delayed 
pressing demand for the immediate payment $10,000 before the doors 
opened. The president called the plaintiff, set out the situation, and 
asked him fill ‘‘the the company’s assets which would made 
meeting the demand. The plaintiff objected, but finally gave his de- 
mand note for $10,000, with interest, the order the Old South Trust 
Co., receiving the note suit. Maker, indorser, and payee under- 
stood that the opening would delayed unless the $10,000 ‘‘hole’’ was 
filled, and they expected that the $10,000 would made good the 
plaintiff the company made profits, and that the note suit might 
never put its maker and endorser any expense. The plaintiff told 

will hold this note, and get stuck, will hold you fellows. 


hope won’t have to, but get stuck, will hold you, and will keep 
the 


The company paid the pressing creditor once with its funds and 
placed the note signed the plaintiff among its assets. renewal 
note was executed dated January 24, 1921, payable six months. The 
original the renewal note has since July 10, 1920, remained with the 
assets the Old South Trust Co. its possession, the possession 
the International Trust Co. which the Old South Trust Co. trans- 
ferred its assets February 26, 1921. 

The defendant contends that the judge erred (1) excluding from 
consideration the count the note the evidence the understanding 
between the parties; (2) finding that the note suit was delivered 
with the purpose giving effect it; (3) consideration the plain- 
tiff’s giving his note the Old South Trust Co.; and (4) ruling that 
the plaintiff entitled recover without proof that has paid his note 
any part it, and, further, refusing give the defendant’s fourth, 
fifth and sixth requests for rulings, which present the same questions 
law. 

The contentions are unsound. The evidence justifies finding that 
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there was conditional delivery. There nothing show that when 
the plaintiff received the note there was any understanding that the in- 
strument was incomplete and was become enforceable obligation 
only future time the happening event. The promise 
MeVey that the note which the plaintiff then gave the Old South Trust 
Co. should taken care out the earnings the trust company 
without loss its maker was invalid. Vigilante Old South Trust Co., 
251 Mass. 385, 146 670. And loss upon Pelonsky, sooner 
later, was certainty. The parties may not have realized this, and 
whether the note now suit would ever enforced was, perhaps, un- 
certain; but the note was then capable being enforced its utter- 
most limit, and the essential element which distinguishes full from 
conditional delivery the present capacity Faunce 
State Mutual Life Insurance Co., 101 Mass. 279; Zielmann Copelof, 
232 Mass. 393, 122 552; Watkins Bowers, 119 Mass. 

The judge was right holding that the oral agreement could not 
admitted control the terms the note. The defendant seeks 
show that ‘‘On demand promise pay”’ reads ‘‘If ever you are put 
loss account the note just given, promise This the 
law does not permit. more than rule evidence; the principle 
rule substantive law. Allen Furbish, Gray, 504, Am. Dee. 
87; Wright Morse, Gray, 337, Am. Dec. 291; Currier Hale, 
Allen, 47; Hodgkins Moulton, 100 Mass, 309; Merrigan Hall, 175 
Mass. 508, 605; Geiger, 195 Mass. 46, 648; 
Zielmann Copelof, supra. 

There was consideration for the note given the Old South Trust 
Company. the faith the note, and without diminishing its 
assets, that company paid the $10,000 claim, and the plaintiff benefited 
the opening the bank which was thus made possible. Both maker 
and indorser the note suit benefited that opening, and the plain- 
tiff incurred actual obligation the trust company. The giving 
the first note was good consideration for the note suit. Hodgkins 
Moulton, supra; Backus Spaulding, 116 Mass. 418. 

new law Massachusetts that one who holds note se- 
may enforce although, the moment enforcement, has 
not been put loss. Hapgood Wellington, 136 Mass. 217; Hubon 
Park, 116 Mass. 541; Turner Rogers, 121 Mass. 12; Moseley Ames, 
Allen, 163. 

The propriety the rule apparent from this case. The plaintiff 
may any moment compelled pay his note, and long that 
liability exists needs his security its proceeds. The plaintiff cannot 
keep for himself more than full indemnity for the loss which suffers; 
but can hold the proceeds the note till all possibility further loss 
ended. See Slade Hood, Gray, 97, and Little Little, Pick. 
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426, which must rest upon this ground, though statute then author- 
ized the defense law. 

When the plaintiff’s liability has come end, then suffered 
loss, the defendant would have full equitable defense suit 
the note; but, law, there equitable defense unless entitled 
him absolute and unconditional relief. 231, Boston 
149 Mass. 275, 374. 

The defendant’s exceptions not present the question whether the 
judge was right allowing interest upon the note only from the date 
the writ, and not consider it. The order must be: 

Exceptions overruled. 


BANK HOLDING DEPOSITOR’S DISHONORED 
DRAFTS NOT LIABLE GARNISHEE 


Home Nat. Bank Barnes-Piazzek Co., Court Civil Appeals Texas, 
278 Rep. 299 


The plaintiff recovered judgment against depositor the de- 
fendant bank and the plaintiff then sued out writ garnishment 
against the bank impound any indebtedness which the bank might 
owe the depositor. When the writ was served the bank held drafts 
which had been deposited the depositor question, and the de- 
positor’s account was credited with the amount the drafts. When 
the drafts were deposited and given therefor was understood 
that the drafts were not paid the drawees they would charged 
against the depositor’s account. Some the drafts were dishonored, 
and when the amounts thereof were charged against the depositor’s 
account the balance favor the depositor was wiped out. was 
held that under these the plaintiff garnishment was 
not entitled judgment against the bank. 


Action the Barnes-Piazzek Company against the Home National 
Bank, garnishee. Judgment for plaintiff, and garnishee appeals. Re- 
versed and rendered. 

Kilpatrick Kilpatrick, Cleburne, for appellant. 

Moore, Cleburne, for appellee. 


DUNKLIN, J.—The Home National Bank Cleburne has appealed 
from judgment rendered against garnishee favor the Barnes- 
Piazzek Company. 

The Barnes-Piazzek Company recovered judgment against the Ray- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 91. 
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ford Grain Company and Rayford for the sum $1,925. The 
writ garnishment sued out was against the appellant, Home National 
Bank Cleburne, to-impound any indebtedness which the bank might 
found owe the defendant the original suit. The garnishee filed 
answer, which was alleged that when the writ garnishment 
was served upon held drafts which had been deposited the Ray- 
ford Grain Company, payable the order the bank, drawn the 
Rayford Grain Company divers and sundry persons for the aggregate 
sum $1,057.08, for which drafts the bank had given the Rayford 
Grain Company credit its books, but that the time the deposit 
said drafts the Rayford Grain Company owed the bank $791.02. 
Treating the drafts deposited cash credits, the books showed bal- 
ance the credit the Rayford Grain Company the bank $266.06, 
and the court rendered judgment against the garnishee for that bal- 
ance. The court further found that several the drafts deposited 
the Rayford Grain Company the garnishee bank, which aggregated 
$763.30, were dishonored the drawees, and were returned uncollected. 
The garnishee then charged those drafts back against the depositor 
its books. The books then showed that the Rayford Grain Company 
owed the bank balance $27.72. The court further found that the 
time the drafts were deposited the bank and credit given therefor the 
Rayford Grain Company and Rayford understood that the 
drafts were not paid the drawees that the same would charged 
against the account the depositor. 

Upon the facts stated, the court should have rendered judgment 
favor the garnishee. familiar principle that the garnishee 
mere stakeholder, and that under can he, opera- 
tion the garnishment proceedings against him, placed any worse 
position than would the claim made against him the plaintiff 
garnishment were sought enforced the defendant himself. 

Farmers’ Merchants’ State Bank Teague Setzer (Tex. Civ. 
App.) 185 596, the following occurs: 

Cye. vol. 20, 1060, the principle stated thus: 

seeking subject debt due the principal defendant 
acquires greater right the service writ garnishment than 
that which defendant could have asserted and enforced action 
against garnishee, and the fact that garnishment process has been served 
the garnishee places him worse position and under greater 
liability than would have been under had action law been 
brought against him defendant.’ Ellison Tuttle, Tex. 283; 


Burns Lowe (Tex. Civ. App.) 161 942; Neely Bank, Tex. 
Civ. App. 513, 559.”’ 


And again: 


principle well settled that the garnishee trustee may re- 
tain his hands out the funds the principal defendant amount 
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equal all sums which might legally avail himself way set- 
off, any the modes allowed either the common statute law, 
the action were brought defendant himself against such garnishee 


That case was facts very similar the one bar, and was held 
that the garnishee bank was entitled discharge upon its answer 
reason the fact that the defendant the original suit could not have 
enforced the claim against the bank which plaintiff garnishment 

Accordingly, the judgment the trial court reversed, and judg- 
ment here rendered favor appellant. 


DEPOSITOR CHECK CANNOT HOLD CORRE- 
SPONDENT BANK FOR NEGLIGENCE 


City Douglas Federal Reserve Bank Dallas, United States Su- 
preme Court, Sup. Ct. Rep. 554, Affirming Fed. Rep. (2d) 
818 (Banking Law Journal, March, 1925, page 163) 


The owner check who deposits unrestrictively indorsed can- 
not hold correspondent bank liable for negligence relating the 
collection. His only course action, any, against the bank 
which the check was deposited. This even though the check was 
received the bank deposit ‘‘subject final payment.’’ this 
case, the plaintiff deposited bank Douglas, Arizona, check 
drawn bank Willeox, Arizona. The passbook had 
printed upon its face ‘‘all out town items subject final 
payment.’’ The Douglas bank sent the check the defendant Fed- 
eral Reserve Bank Dallas, Texas. The defendant sent the check 
the drawee and the drawee issued its draft payment. This 
draft was dishonored because the failure the bank and 
the bank which the draft was drawn. 

The plaintiff sued the defendant bank the theory that was 
negligent receiving draft instead cash payment the 
check. was held that notwithstanding the stipulation the pass- 
book, the Douglas bank became the owner the check. The Federal 
courts hold that bank which check deposited for collection 
responsible for the negligence its correspondent banks. This 
tule applied the present case and, under it, was held that the 
defendant bank was responsible the bank which the check was 
deposited alone and not the plaintiff. judgment favor the 
defendant was affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 265. 


j 
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Action the City Douglas against the Federal Reserve Bank 
Dallas. Judgment for defendant (300 573) was affirmed Circuit 
Court Appeals [2d] 818), and plaintiff brings error. Affirmed. 

Messrs. Harry Pickett and Knapp, both Douglas, Ariz., 
for plaintiff error. 

Mr. Stroud, Jr., Dallas, Tex., for defendant error. 


Mr. Justice STONE delivered the opinion the Court. 

The county Cochise, Arizona, December 22, 1920, drew its 
the Central Bank Ariz., favor plaintiff error, 
hereafter called plaintiff. Plaintiff delivered the check indorsed blank 
the First National Bank Douglas, Ariz., and that bank credited 
plaintiff’s account and passbook with the amount the check. The 
passbook had printed upon its face, All out town items credited sub- 
ject final The Douglas Bank indorsed the check, ‘‘Pay 
the order the Paso Branch, Federal Reserve Bank 
which will referred defendant, and forwarded that bank 
for collection. 


Defendant forwarded the check, due time, the drawee bank 
The latter debited the drawer’s account with the amount the 
check, stamped ‘‘Paid,’’ later returning the drawer, and trans- 


mitted the defendant, lieu cash, its own check upon the Central 
Bank Phoenix, amount covering this and other items. The last 
check was both the Bank and the Central Bank 
Phoenix having failed, the First National Bank Douglas received 
proceeds the check, and charged back the amount the account 
plaintiff. 

Plaintiff brought suit the District Court for Western Texas re- 
cover the amount the check, the ground that defendant was negli- 
gent accepting the check the Willcox Bank payment, instead 
cash especially because was chargeable with notice that both the Will- 
cox Bank and the Phoenix Bank were then insolvent. The case was tried 
without jury, and resulted judgment for defendant (300 573), 
which was affirmed the Court Appeals for the Fifth Circuit 
[2d] 818). The case comes here writ error. See Judicial Code, 
241; Id. (Comp. St. 1218, 1120); Id. 24, First (a) being 
section 991, Comp. St.; Sowell Federal Reserve Bank, 268 449, 
Ct. 528, Ed. 1041. Plaintiff assigns error the holding 
the Circuit Court Appeals that defendant was not such 
relationship with plaintiff permit plaintiff recover for the de- 
fendant’s negligence. 

Both plaintiff and defendant concede that the rule the Federal 
courts that bank which receives commercial paper for collection not 
only bound use due care itself, but responsible its customer for 
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failure collect, resulting from the negligence insolvency any 
bank which transmits the check for collection. This the so-called 
York rule,’’ which effect makes the first bank guarantor 
the solvency and diligence the correspondents which employs 
effect the collection. Exchange Nat. Bank Third Nat. Bank, 112 
Ct. 141, Ed. see Federal Reserve Bank Mal- 
loy, 264 160, 164, Ct. 296, Ed. 617, 1261, for 
comparison this rule liability with the Massachusetts rule,’’ 
which the initial bank liable only for its failure exercise due care 
the selection agent make the collection. Under the Massa- 
chusetts rule the agent selected becomes the agent the owner the 
paper, who may maintain action directly against for the negligent 
performance its undertaking. See Federal Reserve Bank Malloy, 
supra, 164 (44 Ct. 296). Compare Bank Washington Triplett, 
Pet. 25, Ed. 37, where the undertaking the initial bank was 
transmit paper for collection. 

From this the defendant argues that, under the rule applied the 
Federal courts, the First National Bank Douglas became liable its 
with plaintiff for the negligence the defendant; hence that 
there was privity contract between plaintiff and defendant, and 
basis for recovery, even though defendant was negligent accept- 
ing exchange check from the Bank. See Federal Reserve 
Bank Malloy, supra, 164 (44 Ct. 296). This was the view taken 
the Cireuit Court Appeals, but the plaintiff objects that not 
necessary corollary the New York rule, applied Exchange National 
Bank Third Nat. Bank, supra, that one who deposits paper for 
collection may not proceed against correspondent, selected the 
initial bank for that purpose, for negligent failure make the 
tion, and that neither Exchange Nat. Bank Third Nat. Bank nor Fed- 
eral Reserve Bank Malloy held. objects, also, that any event 
the rule not applicable here, because the stipulation appearing 
the face the passbook: All out town items credited subject final 

said that the effect this language was relieve the initial 
bank, the First National Bank Douglas, from the liability which would 
otherwise have resulted under the New York rule, and make mere 
agent transmit the paper defendant for collection, and thus 
make applicable the Massachusetts rule. See Federal Reserve Bank 
Malloy, supra. that case, local statute relieved the bank receiving 
paper for collection from any liability, except that due care select- 
ing subagent for collection and transmitting the paper it, and 
was held that the owner the paper might proceed against the sub- 
agent for negligent failure collect the paper. 

not necessary decide any these questions here, for when 


7 j 
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paper indorsed without restriction depositor, and once passed 
his the bank which delivers it, becomes the creditor 
the bank; the bank becomes owner the paper, and making the 
collection not the agent for the depositor. Burton United States, 
196 283, Ct. 248, Ed. 482; Union Steel Co. 
Imperial Bank (C. A.) 286 857; General Amer. Tank Car Corp. 
Goree (C. A.) 296 32, 36; Ruskay (C. A.) (2d) 
Cases Trusts, 64, note, par. pp. 66-67. 

Such was the relation here between the plaintiff and the Douglas 
Bank, unless was altered the words printed the passbook the 
effect that out town items were credited ‘‘subject final 
The meaning this language, the cashier the Douglas Bank testi- 
fied, and the court below held, was that, the check was not paid 
presentation, was charged back plaintiff’s account. The check 
was paid, and the drawer and indorsers discharged. Malloy Federal 
Reserve Bank (D. C.) 281 997; Federal Reserve Bank Malloy, 264 
Ward Bank Weymouth Bank, 184 Mass. 49, 670; Winchester 
Milling Co. Bank Winchester, 120 Tenn. 225, 111 248, 
(N. 441. Without these words, the relationship between 
the plaintiff and the bank was that indorser and indorsee; 
use here did not vary the legal rights and liabilities incident that 


relationship, unless dispensed with notice dishonor the depositor. 
was said the court Burton United States, supra, 297 (25 
Ct. 246) 


was not paid, charging against the depositor’s account, did not 
the least vary the legal effect the transaction was simply method 
pursued the bank exacting payment from the indorser the check, 
and nothing more. There was nothing whatever the evidence showing 
any agreement understanding the effect the transaction be- 
tween the parties—the defendant and the bank—making other than 
such the law would imply from the facts already 


While there not entire uniformity opinion, the weight author- 
ity supports the view that upon the deposit paper unrestrictedly in- 
dorsed, and credit the amount the depositor’s account, the bank 
becomes the owner the paper, notwithstanding custom agreement 
charge the paper back the depositor the event dishonor. Bur- 
ton United States, supra; Brusegaard Ueland, Minn. 283, 
228; Nat. Bank Commerce Bossmeyer, 101 Neb. 96, 102, 162 
503, 1917E, 374; Walker Brock Ranlett Co., Vt. 
71, 1054; Aebi Bank Evansville, 124 Wis. 73, 102 329, 
964, 109 Am. St. Rep. 925. See McIntyre Co. 
508, 144 1002, 1915D, 139; Vickers Machinery Warehouse 
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Sales Co., 111 Wash. 576, 191 869. But see Implement Co. Bank, 
128 Tenn. 320, 160 848; Packing Co. Davis, 118 548, 
365. 
Plaintiff having thus surrendered its rights the paper, only rights 
arising out its contract with the initial bank remained. those rights 
were affected the act omission defendant, they were affected 
only because that contract stipulated. Defendant’s duties arose out 
its contract with the initial bank, out its relation that bank 
owner the paper. Hence there was relationship between plaintiff 
and defendant which could made the basis recovery for defendant’s 
want diligence. 
Judgment affirmed. 


GUARANTOR NOT RELEASED SALE 
COLLATERAL 


Barksdale Citizens’ Nat. Bank, Court Appeals Georgia, 131 
Rep. 364 


borrower from bank deposited certain collateral with the bank 
and gave the bank power sell the collateral private 
sale, with without advertisement, upon his default payment 
the loan. number the directors the bank, including the de- 
fendant entered into contract guaranteeing the bank against loss 
account the loan. The collateral was subsequently sold 
private sale for amount less than the amount the loan, and this 
action was brought recover from the defendant his proportionate 
share the bank’s loss. contended that was not bound the 
sale the collateral; and that, inasmuch the purchasers the 
collateral had not mage full payment the purchase price, the bank 
was not position enforce against him the terms the guar- 
anty. was held that the defendant, becoming guarantor, con- 
tracted with reference the bank’s contract with the borrower where- 
the bank was empowered sell the collateral; and that could 
not assumed that, making the contract guaranty, the parties 
contemplated that the bank should forfeit the rights given its 
contract with the borrower. was further held that since the guar- 
antors were credited with the full amount the sale price the col- 
lateral, the defendant could not complain the bank’s failure 
collect the sale price. accordance with these holdings judgment 
favor the bank was affirmed. 


Action the Citizens’ National Bank against Barksdale. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 474. 
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Norman Norman, Washington, Ga., for. plaintiff error. 
Sutton and Fortson, both Washington, Ga., for de- 
fendant error. 


JENKINS, J.—The plaintiff below, national bank, sued the de- 
fendant, Barksdale, contract guaranty which and number 
other directors the bank entered into with the bank save from 
loss certain large loans, which were excessive, and which the bank 
had previously made one Williams. appears that the same di- 
rectors had entered into previous contract with the bank with refer- 
ence these loans, the terms which the directors became the pur- 
the Williams loan proportion the amount the bank’s 
«capital stock which each held, paid for retirement their 
respective capital stock the extent $25,000 total. This was done, 
leaving still due Williams the bank balance $8,057. appeared 
that, security for this loan the bank, Williams had deposited cer- 
tain collateral, consisting certain corporate stocks various corpora- 
tions, and that had given the bank power sell the said stock 
private sale, with without advertisement, 
upon his default payment the loan. Upon the ascertainment 
due, and remaining prospective possible loss the bank 
the Williams debt, the directors entered into the contract guaranty 
which the basis the present suit. This special contract guaranty 
the directors was upon independent consideration $10, and re- 
that: 


parties the first part [the guarantors] hereby guarantee the 
party the second part [the bank] against any loss account said 
Williams loan, and agree pay said bank $8,057 balance due 
the loss sustained party the second part account the said 
Williams loan: Provided, however, that the collateral given 
said Williams secure said loan does not produce sufficient sum 
liquidate said amount $8,057, and provided, further, that the 
brings more than the amount $8,057, all over and above that 
amount shall become the property said parties the first part, and 
all under said amount $8,057 shall credited said latter sum, 
and the balance shall paid said parties the first part the 
same proportion said $25,000 was paid; other words, the parties 
the first part guarantee that said collateral shall bring least $8,057, 
but, said collateral brings more than this amount, the overplus shall 
the property said parties the first part the proportion afore- 
mentioned.’’ 


The banks having sold private sale the said collateral sums 
sufficient reduce the balance Williams’ indebtedness $8,057 
$6,585, brought suit against Barksdale for his proportionate share 
the loss the sum $3,408.47, together with interest from date 
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sale. that had entered into said 


guaranty, but contended that was not bound the private sale the 


collaterals, made accordance with the bank’s contract with 
that was surprised that such collateral did not command higher 
price; and that, inasmuch some the purchasers such collateral 
had not finally settled for the purchase price the same, and the bank 
still held the same yet undelivered such purchasers, the bank was 
not position enforce against him the terms the guaranty. ap- 
pears, however, that the suit the bank credit was given the de- 
fendant for the full sale price the both collected and un- 
collected. The case was tried jury, and verdict was returned for 
the plaintiff the full amount sued for. The defendant filed motion 
for new trial the general grounds alone. The motion was over- 
ruled, and his exceptions are here for review. Held: 

The collateral contract the bank with Williams expressly gave 
the bank the power sell the collaterals private sale without notice, 
and such sale would result proper determination the loss 
the bank incident such loan. was with reference this contract 
that the defendant contracted becoming guarantor. could not 
assumed that, making the contract guaranty, was contempla- 
tion the parties that the bank must forfeit and renounce its rights and 
power private sale the collaterals given under the Williams agree- 
ment. 

far the guarantors were concerned, they were credited with 
the full amount the sale price the collaterals, and the fact that 
the bank may not have collected the full amount under its sale does 
not adversely affect the defendant, give him the right complain. 
Judgment affirmed. 


OWNER LOST COUPONS NOT ENTITLED 
RECOVER AGAINST BANK WHERE 
COUPONS PAYABLE 


Erb Banco Napoli, Court Appeals New York, 243 45, 
Reversing 210 Supp. 149 (Banking Law Journal, 
October, 1924, page 796) 


coupons attached thereto, were payable the office the defendant 
bank. The plaintiff, who owned three the lost them, and 


subsequently she. brought this action recover the amount the 
similar decisions see Banking Law Journal Digest 


Edition) 168. 


Certain coupon bonds issued the kingdom the 


4 
4 
3 4 
2 
; 


710 THE BANKING LAW JOURNAL 


coupons from the defendant bank. appeared that the bank had 
been provided with money pay the coupons. was held that the 
plaintiff was not entitled recover. 


Action by. Geneva Erb against the Banco Napoli. From the judg- 
ment the Appellate Division (213 App. Div. 265, 210 149), 
reversing the determination the Appellate Term (121 Misc. Rep. 668, 
201 697), and affirming the judgment the municipal court 
for plaintiff, defendant appeals. Judgment the Appellate Division 
reversed, and determination the Appellate Term affirmed. 

Ralph Atkins and Carroll Walter, both New York City, for ap- 
pellant. 

Henry Amerman, New York City, and Erb, Chicago, 
for respondent. 


CRANE, J.—The Appellate Division has certified that 
review the law this case. The agreed statement facts was submitted 
the Municipal Court, which gave judgment for the plaintiff. The Ap- 
pellate Term reversed that judgment and dismissed the complaint. The 
Appellate Division has reversed the Appellate Term and sustained the 
Municipal Court. have determined that the submitted facts not 
far enough sustain the plaintiff’s claim, and that the complaint 
should dismissed. will state our reasons. 

The kingdom Italy issued bonds which were negotiated sold 
the State New York. their face they provided: 


principal and interest will paid the office the Banco 
Napoli the borough Manhattan, city New York, United States 


America, gold coin the United States America, the standard 


weight and fineness existing January 


The coupons attached the bonds read follows: 


government the kingdom Italy promises pay bearer 
the office the Banco Napoli, the borough Manhattan, city 
New York, United States America, $32.50 gold coin the United 
States America, without deduction for Italian taxes, present fu- 
ture, being six months’ interest then due the government the King- 
dom Italy, six and one-half per cent. gold bond No. M2337.’’ 


The plaintiff possessed three these coupons dated August 1922, 
which were lost and destroyed dropping through the trolley slot 
the Broadway Street Railway. 

The kingdom Italy had provided funds meet its obligations. 
The agreed facts contained this statement: 


the kingdom Italy has supplied the defendant with the funds 


pay these coupons the city New York, 


sentation, and surrender it, but not otherwise. Defendant without 
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authority from the kingdom Italy part with said funds for 
account such interest coupons, except their presentation and sur- 


thus providing the defendant bank with money pay the accruing 
coupons upon its bonds, did the kingdom Italy change the conven- 
tional relationship which exists between bank and its depositor into 
one trust, that the plaintiff, the holder the coupons, can sue 
directly the alleged trustee having the funds? 

The plaintiff has obtained recovery upon the doctrine Lawrence 


Fox, 268. has been repeatedly stated, the fundamental 


fact that case was the agreement made upon consideration pay 
money received third party. find such agreement pay con- 
tained the agreed statement facts this case. Directions standing 
bank the agent for the benefit third party. National 
Bank Fourth National Bank, 82, Am. Rep. 314, was de- 
cided that the relation banker and depositor that debtor and 
and has none the elements trust. For breach 
the part the bank its obligation, the depositor alone can sue. This 
court said: 
pay sum money received the defendant, from debtor the 
plaintiff, the plaintiff; and the promise was the consideration upon 
which, and upon which alone, received the money. The money was 
appropriated the debtor, the payment the debt the plaintiff, 


and intrusted the defendant upon express promise pay that 


The facts presented the statement bring these lost coupons under 
the rule applicable notes and checks pay which money has been 
deposited with sent bank. The holder cannot sue the bank. Bald- 
win’s Bank Penn Yan Smith, 215 76, 82, 109 138, 
1918F, 1089, Ann. Cas. 1917A, 500. The case Noyes First Na- 
tional Bank New York, 180 App. Div. 162, 167 288, affirmed 
224 542, 120 870, seems directly point. There was 
held that money sent bank pay interest coupons and entered 
the bank special account for this purpose did not create trust 
favor the holders outstanding coupons. This was also the decision 
Staten Island Cricket Baseball Club Farmers’ Loan Trust Co., 
App. Div. 321, 323, 460, 461, where the same element was 
lacking pointed out here. ‘‘The defendant,’’ said the court, ‘‘has en- 
tered into agreement pay the bondholders, nor has made any 
promise that would pay See, also, Matter Interborough 
Consolidated Corp. (C. A.) 288 334; Kelly Roberts, 
432. 
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Holland Trust Co. Sutherland, 177 327, 647, cited 
the respondent, distinguished and explained Scott, J., the 
Noyes Case, while Ross Curtis, Barb. 238, affirmed 606, 
quoted the Appellate Division opinion this case, dealt with 
statutory duty imposed upon the defendant, town supervisor. 

before stated, find fact which creates the Banco Napoli 
trustee for the plaintiff justifies action against for the in- 
terest the Italian bonds. 

There is, moreover, another reason why this suit cannot main- 
tained. While the relation existing between bank and its depositor, 
strict sense, that debtor and creditor, discharging its obli- 
gation debtor, the bank must subject the rule obtaining 
between principal and agent. can pay out the money only conformity 
directions. Crawford West Side Bank, 100 50, 53, 
881, Am. Rep. 152. 

The Italian government gave directions the Banco Napoli, its 
depositary agent, ‘‘to pay these coupons the city New York, 
their presentation and surrender it, but not otherwise. Defendant 
without authority from the kingdom Italy part with said funds 
for account such interest coupons except their presentation 
and surrender.’’ not see how any court can modify these instruc- 
tions protect the bank its accounting with its depositor. The 
plaintiff did not have her coupons surrender. Section 333 the 
Civil Practice Act cannot enlarge create the authority agent, 
however binding might upon suable principal. Gledhill Schiff, 
224 593, 120 863. 

recommend, therefore, that the judgment the Appellate Division 
should reversed, and the determination the Appllate Term affirmed, 
with costs this court and the Appellate Division. 


BANK HOLDING ASSIGNMENT DEBT DUE 
MAKER NOTE ENTITLED 
COLLECT NOTE 


First Nat. Bank Pierce City Wessel, Springfield, Mo., Court Ap- 
peals, 279 Rep. 175 


The defendant executed note payable the plaintiff bank, and 
the same day that the note was executed made assignment 
the bank debt due him from third party collateral secure 
any debt due the bank from the defendant. action the note 
was held that the bank was under obligation endeavor col- 
lect the debt due the defendant from the third party before bringing 


THE BANKING LAW JOURNAL 


the action, since the assignment was not signed the bank and did 
not its terms obligate the bank refrain from collecting the 
note. 


Action the First National Bank Pierce City against William 
Wessel, Jr. Judgment for plaintiff, and defendant appeals. Affirmed. 


Theodore Alvord, Pierce City, for appellant. 
James Sater, Monett, for respondent. 


COX, upon promissory note. Petition usual form. 
The answer pleaded contemporaneous written contract, the terms 
which was alleged that the note was not due when the suit was filed, 
and therefore the suit was prematurely brought. Plaintiff filed motion 
for judgment the pleadings, which was sustained, and judgment en- 
tered for the amount the note suit. Defendant appealed. 

motion for new trial was filed and bill exceptions filed. 
Respondent contends that for that reason there nothing before ex- 
cept the record proper. Under the latest ruling the Supreme Court 
the position respondent correct. Leahy Trust Co., 
296 Mo. 561, 247 396. 

The petition, answer, and judgment constitute the record proper 
this case, and them that must look determine whether 
not the action the court rendering judgment the pleadings was 
correct. The merits the controversy between the parties should 
determined construction what meant the terms the note 
sued upon and the terms the contract pleaded defendant’s answer. 
The note was not copied the petition, nor was the contract pleaded 
defendant copied the answer. The note was filed exhibit 
the petition, and the contract relied defendant was filed 
exhibit the answer. familiar law this State that exhibits filed 
with pleading are not part the pleading, and follow that rule 
strictly could not take into consideration the contents either the 
note the contract passing upon the question before us, but the 
parties seem have treated them part the the trial 
court evidently was governed what thought was proper 
struction placed upon these two instruments rendering its judg- 
ment this case. Since the trial court and counsel have followed that 
course, shall follow also. 

The note sued upon dated October 20, 1923; payable plain- 
tiff this case; for $495, with interest from date per cent. per 
annum, and due one year from date. also provides for attorneys’ 
fee not paid maturity. the usual form, and makes refer- 
ence any other writing contract any kind. 
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The contract relied defendant dated the same date the 
note, and the body thereof the following language: 


all men these presents that William Jr., 
Pierce City, Mo., consideration $495 (four hundred ninety-five dol- 
lars) lawful money the United States paid before the sealing 
and delivery these presents, the receipt which hereby acknowl- 
edged, have sold, assigned, and transferred, and these presents 
sell, assign, and transfer, unto the First National Bank Pierce City, 
Mo., and assigns, its and their own proper use and benefit, all 
right, title, and interest and any and all sums, sum, sums 
money now due, become due from Collom Company 
Pierce City, Mo. 

hereby give the said First National, Bank Pierce City, 
Mo., and its assigns the full power and authority collect and give 
receipts for same, and name otherwise prosecute with- 
draw any suits proceedings law equity therefor. After all 
money due said First National Bank paid, any surplus return 
me.’”’ 


This contract, will noticed, transfer and assignment de- 
fendant the plaintiff bank all sums money then due be- 
due from Collom Co. defendant for the express consideration 
$495, the exact sum for which the note same date was executed. 
This assignment makes direct reference the note. The last clause 
this assignment, however, which states, ‘‘after all money due said 
First National Bank paid, any surplus return includes the 
note well any other indebtedness which might due from defend- 
ant the bank the time the bank should collect any money from Col- 
lom Co. which was covered the assignment. clear us, 
was doubt clear the trial court, that the last clause that assign- 
ment takes away from the instrument its character absolute trans- 
fer the debt due from Collom Co. defendant, and makes 
assignment collateral secure plaintiff any debt defendant 
it. Appellant’s contention that under this assignment was the duty 
the plaintiff collect the debt due from Collom Co. him and pay 
his note the bank therefrom, and that the note could not collected 
until this collection from Collom Co. had been made, plaintiff had, 
least, made diligent effort collect the same. this error. 
The assignment the Collom Co. debt not signed plaintiff, and 
there nothing its provisions which places any duty plaintiff 
refrain from collecting the note due from defendant it. This assign- 
ment was, its own terms, made for the purpose securing plain- 
tiff the payment defendant’s debt and nothing more. Under 
that state facts, the time payment the note sued upon was not 
and plaintiff had the undoubted right proceed collect the 
note, even though nothing had been collected the Collom Co. debt 
defendant. 
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proper construction the assignment relied upon defendant, 
had defense the note sued upon, and the judgment clearly 
for the right party, and should affirmed. ordered. 

BRADLEY and BAILEY, JJ., 


DIRECTOR LIABLE NOTE GIVEN RE- 
PLACE NOTES RESIGNING 
DIRECTOR 


International Trust Co. Wattendorf, Supreme Judicial Court Massa- 
chusetts, 152 Rep. 306 


director trust company gave his notes the company 
replace assets the company which had been illegally invested, upon 
being assured that would not called upon pay the notes. Sub- 
sequently, withdrew from the board directors and his notes 
were returned him. Later, the defendant, who was director 
the trust company, the request the president, signed note for 
the aggregate amount the notes which had been returned the 
former director. The president stated that the note was for the ac- 
the trust company and that the defendant would not 
called upon pay it. The defendant had knowledge the 
illegal investment. Thereafter the trust company suspended busi- 
ness. later resumed business, and its assets, including the defend- 
ant’s notes were transferred the plaintiff trust company. 
action the note was held that the note was not accommodation 
note unsupported consideration, since was carried part 
the assets the company and was the advantage the defend- 
ant, stockholder and director, that the company should make 
good showing. there was consideration for the note the defend- 
ant was liable thereon. 


Action contract the International against Frank 
Wattendorf recover note. Finding for defendant, and case 
reported. Verdict set aside. New trial granted. 
Bailen, Boston, for plaintiff. 
Warren, Boston, for defendant. 


CARROLL, J.—This action promissory note, which the 
defendant the maker, payable demand the Old South Trust Com- 
pany. The president the Old South Trust Company had invested 
portion its funds stock the Massachusetts securities, 


NOTE—For similar decisions see Banking Law Journal Digest 
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which are not proper investment for trust companies. One Levine, 
director the trust company, the request the president, gave 
his notes the bank take the place the securities, upon being as- 
sured would not called upon pay the notes. Subsequently 
withdrew from the board directors and his notes were returned. 
Later, the president the trust company requested the defendant, who 
was the time director the Old South Trust Company and mem- 
ber the finance committee, sign note for the aggregate amount 
the Levine notes, explaining that had returned the notes Levine, 
and ‘‘must replace them the assets the trust company.’’ told 
the defendant the note was for the accommodation the trust company 
that would not upon pay pay interest thereon. The 
defendant signed the note, but was not ‘‘then aware the purchase 
the Massachusetts Electries stock that the Levine notes had any 
connection with that The defendant paid interest. 

The business the trust company was suspended the bank com- 
missioner December 18, 1918. resumed business July, 1920. 
March, 1921, its assets, including the note question, were transferred 
the plaintiff. The judge found that the defendant knew, or, the 
exercise ordinary diligence director and member the finance 
committee, might have known, that his note was held out asset 
the trust company, and was considered such when the bank com- 
missioner ‘‘permitted the trust company resume 

Although the defendant did not know the purchase the Massa- 
stock, did know that his note was carried part 
the assets the trust company, that the trust company was using 
the note such, and held out the and its customers. 
was director and must have owned least ten shares the trust 
director, and stockholder might liable under the statute. 
trust company. The value his stock depended its success. was 
his advantage that should make good showing, and was for his 
benefit that should not suspend, but should continue operate. Its 
suspension might mean, not only the loss his security, but also that 
might liable director and stockholder. 

The promise the defendant pay the trust company was not with- 
out consideration. was not mere promise what was already 
bound perform promise already made. His note the 
hands the trust company was part its assets, which his own 
stock might more valuable, and the liability imposed upon him 
director and stockholder might prevented delayed. The judge 
found fact that this note was held out one the assets the 
bank and was considered such the bank commissioner when 
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allowed the trust company resume business. The defendant’s note, 
therefore, was not accommodation note lacking consideration. The 
case governed Prudential Trust Co. Moore, 245 Mass. 311, 
pages 315, 316, 139 645, 647, where was said: 

defendants had not only financial interest stockholders 
maintaining the solvency the bank, but directors they were under 
suit, manifestly there was consideration given for them the bank when 
332, 108 558; New Page, 144 Md. 606, 125 403; Cedar State 
Bank Olson, 116 Kan. 320, 226 995; Interstate Trust 
Co. Irwin, La. 325, So. 313; New England Fire Ins. Co. 
Haynes, Vt. 306, 221, Am. St. Rep. 771; Skagit State Bank 
Moody, Wash, 286, 150 425; State rel. Lattanner Hills, 
Ohio St. 171, 113 1045, 1917B, 694. 


See Allen First National Bank, 127 Pa. 51, 886, Am. St. 
Rep. 829. some these cases the rights creditors were involved. 
This fact, however, does not distinguish them from the bar. 
some the cases has been held that the fraud the director giving 
the trust company appearance solvency, permitting his note 
used asset the bank, estopped him from denying liability 
when sued upon the note. have said, there was consideration 
for the note and the plaintiff can recover. 

have not thought necessary consider the rights the parties 
even assumed that the defendant was accommodation maker 
without receiving value. 107, 52. Sears Moore, 171 Mass. 
514, 1027. See Harvard Law Rev. 893, May, 1926. 

Verdict set aside. New trial granted. 

ordered. 


BANK CHARGING USURIOUS INTEREST 
LIABLE BORROWER 


Federal Nat. Bank Wilhelm, Supreme Court Oklahoma, 246 Pac. 
Rep. 478 


this action against the defendant bank the plaintiff sought 
recover penalty for charging usurious interest. The note which 
the usurious interest was alleged have been charged was executed 
another bank, and the question presented this case was whether 
the defendant bank was the owner the note. The plaintiff testified 
that the president the defendant bank told him that the note be- 
longed that bank. The plaintiff also offered evidence receipt 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1289. 
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issued him attorney who was the agent the defendant bank 
collect the note. The receipt stated that the note was the property 
the defendant bank. was held that the evidence was sufficient 
support verdict favor the plaintiff far the verdict 
had the effect finding that the defendant bank was the owner 
the note. 

was further held that the original note was not rendered usur- 
ious the fact that interest the rate per cent. for one year 
was deducted from the amount the note and the balance paid 
the borrower. renewal note, however, interest excess the 


legal rate was charged, and consequently, the plaintiff was entitled 
recover. 


Action Wilhelm against the Federal National Bank. Judg- 
ment for plaintiff, and defendant appeals. Modified and affirmed. 

Joe Adams and Chapman, both Shawnee, for plaintiff 
error. 


Baldwin and Reily, both Shawnee, for defendant 
error. 


SHACKELFORD, plaintiff error will referred 
herein defendant, and the defendant error plaintiff, they ap- 
peared the court below. 

The plaintiff filed action against the defendant, alleging substance 
that defendant, Federal National Bank, banking corporation or- 
ganized under the laws the United States, doing business Shawnee, 
Pottawatomie county, Okl.; that 1923 defendant took over the assets 
the Guaranty State Bank Shawnee, and assumed the liabilities 
said Guaranty State Bank; that plaintiff borrowed the sum $1,500 
from the Guaranty State Bank the 17th March, 1921, executing 
his note therefor, together with additional amount $166.50 in- 
that said $166.50 interest was usurious, and the Guaranty State 
Bank thereby forfeited plaintiff the sum $333, double the amount 
said usury; that the 18th March, 1922, plaintiff executed his 
renewal note said bank, which transaction the bank charged usurious 
interest the amount $533, thereby forfeiting the sum $1,066, 
double the amount said usury; that thereafter there was demanded 
plaintiff the sum $30 additional that said amount was 
usurious, and the bank thereby forfeited the sum $60, double the 
amount such usurious charge. The prayer for judgment against 
defendant the sum $1,126 and costs and attorney’s fee $100. 
The defendant answered general denial. The cause was tried 
jury, resulting verdict favor plaintiff for the sum $500. 
Upon this verdict the court rendered judgment for plaintiff and against 
defendant for the sum $500, with interest thereon the rate per 
from December 11, 1924, the date the judgment, and attor- 
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ney’s fee $100; this sum having been agreed the parties. From 
this judgment defendant has appealed this court. 

Several assignments error are presented the petition error, 
but the defendant argues only one proposition, viz., ‘‘That the court 
erred overruling the motion plaintiff error for new trial.’’ The 
objection urged that the evidence insufficient sustain the 
verdict and judgment, and the defendant contends its brief that there 
evidence tending sustain such verdict and judgment. The de- 
fendant complains that there evidence tending show that de- 
fendant, Federal National Bank, was the owner the note question. 
seems would not incumbent upon the plaintiff prove that de- 
fendant took over all the assets and assumed all the liabilities the 
Guaranty State Bank. would sufficient made appear that 
defendant took over the note the plaintiff here question. The evi- 
dence shows that the Federal National Bank has practically the same 
officers and many the same stockholders did the Guaranty State 
Bank, and did business the same building and with the same fixtures 
the Guaranty State Bank. The defendant admits its brief that 
proven that the Federal National Bank was, fact, the owner 
the note here involved, the evidence above referred with reference 
the identity the personnel the two banks would sufficient 
charge defendant with notice the fact that the note was tainted with 
usury. 

The sole question issue this appeal, therefore, whether not 
defendant bank was the owner the note involved. The plaintiff testi- 
fied follows with reference conversation had with Mr. Buck, the 
president defendant bank, and who was also the president the 

Guaranty State Bank, about the time plaintiff paid the note: 


Was anything said between you and him about paying the note, 
whom the note belonged said the National Bank. 
said belonged the Federal National Bank? Yes.’’ 


appears that the note had been misplaced, after having been placed 
the hands Mr. Chapman, the attorney for defendant bank, for 
When the note was paid, Mr. Chapman issued plaintiff 
receipt, which was offered and received evidence, and which 
follows: 


the undersigned, hereby certify that July 14, 1923, 
Wilhelm paid the balance notes made payable the Federal National 
Bank that owed upon $1,800.00 note which had been made the 
Security State Bank, afterwards became the property the Guaranty 
State Bank, and after that the property the Federal National 
that.the said Wilhelm paid all the balance notes the 
$1,800.00 note, payable monthly, and has paid all those notes and that 
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states the original note was not delivered him, but this evidence 
that the same has been paid and soon the old note located will 
turned over him. 
receipt full that said note has been paid said bank 
through its attorney. 


After examination the record, are unable agree with the 
contention defendant that there evidence tending show that 
the defendant was the owner the note question. The plaintiff tes- 
tified positively that the president defendant bank told him the bank 
owned the note. The receipt above quoted states that the note now the 
property defendant bank, and the name defendant bank ac- 
knowledges payment full its agent authorized make the col- 
lection. There some contention that the statement the attorney 
would not bind the bank, but are the opinion that since the bank 
accepted the money paid the attorney who issued the receipt above 
referred to, and since the receipt was given the bank’s attorney, who 
was its agent duly authorized make collection the note, the receipt 
would evidence tending show ownership the note. not dis- 
puted that Mr. Chapman was the agent defendant make collection 
the note. made the collection, and issued receipt for the money 
behalf the Federal National Bank, its attorney. This receipt, 
together with the testimony the plaintiff above referred to, certainly 
constituted evidence tending show that the defendant owned the note 
question. true that the defendant’s evidence tends show the 
contrary, but such evidence merely had the effect creating conflict 
the evidence. This being true, then, the well-settled authority, 
was the duty the court submit the matter the jury for their 
determination, just was done, and the action the court this re- 
spect was not erroneous. The jury resolved the matter the plaintiff’s 
favor. Their verdict amounted finding that the defendant, Federal 
National Bank, was, fact, the owner the note. After examina- 
tion the record, cannot say that such verdict not supported 
the evidence. the contrary, their verdict seems supported 
competent evidence far had the effect finding that the 
defendant bank was the owner the note. 

The defendant next contends that any event the judgment exces- 
sive the sum $100. This contention seems correct. The plain- 
tiff alleged his petition that the original note was for $1,500, and 
$166.50 interest, and that such interest charge was usurious. ex- 
amination the record and the note discloses that was ordinary 
promissory note for the sum $1,666.50. apparent from this trans- 
action that the bank deducted its interest advance. This was author- 
ized statute. Section 5104, Comp. St. 1921, provides: 
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interest become due the end term for 
which loan made, not exceeding one year’s interest all, may 
deducted from the advance the thus 


The note was for $1,666.50, and ran for term one year. Ten 
per cent. interest the note for one year would amount $166.65. De- 
ducting this from the amount the note, leaves balance $1,499.85. 
The plaintiff admits received $1,500 cents more than was 
entitled after the interest was deducted. Since cents less than per 
cent. the principal was deducted interest, the original note was 
therefore not usurious. The conclusion have reached this respect 
supported Covington Fisher, Okl. 207, 615, where the 
court said: 


for plaintiffs error, statement compiled, 
attempts show that the verdict was excessive the sum $25.35. His 
figures are based the theory that the law required the interest 
figured upon the amount money actually advanced Fisher the 
Covingtons the end the year, or, other words, that was not 
permitted deduct from the loan the interest advance. this, 


After citing the statute above referred to, the court further said: 


Fisher had the right agreement with the Covingtons de- 
duct interest advance for one year the $1,000 note not only ex- 
pressly provided for the above statute, but seems sustained 
the authorities, the absence statute.’’ 


Under authority the above case, the bank was permitted deduct 
per cent. interest from the face the note. There was usurious 
charge, then, and the time the renewal note was executed, plaintiff 
was indebted defendant the note the sum $1,666.50, less $66.50 
which had been previously paid, leaving balance due $1,600. The 
renewal note which superseded the $1,600 note was for $1,800. The only 
consideration plaintiff received for the $1,800 note was the cancellation 
the old $1,600 note, or, other words, the note was for $1,800, but 
plaintiff only received $1,600; the bank deducting $200 interest. This 
was usurious, since exceeded per cent. the face the note. The 
defendant admits that held that the evidence was sufficient 
sustain the finding that the defendant bank was the owner the note, 
then plaintiff entitled recover $400, double the amount the 
usurious interest charged the renewal note. Since have heretofore 
concluded that the finding that the bank was the owner the note 
sustained the evidence, the plaintiff was entitled 
recover $400 account the usury charged the renewal note. The 
verdict and judgment for plaintiff was therefore excessive the sum 
$100. 
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The defendant makes complaint with reference the attorney’s 
fees allowed the court. other assignments error are argued, 
and they will treated waived. 

The judgment the trial court modified the extent striking 
$100 therefrom, and the cause modified affirmed the sum 
$400, with interest the rate per cent. per annum from the 11th 
day December, 1924, and attorney’s fee $100, and costs. 


BANK ENTITLED CHARGE AGAINST DE- 
POSITS MADE ASSIGNEE FOR BENE- 
FIT CREDITORS DEBTS 
ASSIGNOR 


McPherson Citizens’ Trust Savings Bank, United States Circuit 
Court Appeals, Fed. Rep. (2d) 526 


Arthur Arnett, who had account the defendant bank and 
was indebted the bank, made assignment all his property 
for the benefit creditors who should sign the agreement. None 
the creditors signed the agreement, and consequently was void 
them. The assignee named the agreement took possession Ar- 
nett’s business and conducted thereafter. Funds received the 
assignee the conduct the business were deposited account 
which opened the defendant bank his own name trustee. 
The bank paid sum money garnishment issued suit 
against Arnett and charged the amount the assignee’s account. 
The balance the account the bank credited note which Ar- 
nett was indebted the bank. Subsequently, Arnett was ajudicated 
bankrupt and the trustee bankruptcy brought this action re- 
the amount standing the credit the assignee before the 
amount paid the garnishment and the amount due the note 
were charged the account. was held that the bank had the right 
treat the funds the assignee’s account the money Arnett, 
and charge against the account the amount the note and the 
amount paid the garnishment. Consequently, the trustee was not 
entitled recover. 


Action McPherson, trustee, against Citizens’ Trust 
Savings Bank Judgment for defendant, and plain- 
tiff brings error. Affirmed. 

Max Stokes, Aberdeen, (Ed. Grantham, Aberdeen, D., 
the brief), for plaintiff error. 

James Brown, Aberdeen, D., for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 247. 
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JOHNSON, District plaintiff error, trustee 
bankruptcy the estate Arthur Arnett, bankrupt, brought suit 
the court below recover from the defendant error, Citizens’ Trust 
Savings Bank, thé sum $1,059.35. This sum was the balance stand- 
ing the credit Marin, trustee, his checking account with 
the bank February 16, 1923. 

The facts upon which the trustee bankruptcy claims the right 
this balance are follows: 

Arthur Arnett was adjudicated bankrupt the day March, 
1923. For several years prior that date had been merchant doing 
general mercantile business Aberdeen the State South Dakota. 
During all the time that was engaged business had 
account with the defendant bank and was continuously indebted 
for money borrowed. the 17th day January, 1923, his indebtedness. 
the bank amounted about $4,850. that day made assign- 
ment all his property for the benefit his creditors who third 
parties should sign the agreement. This agreement authorized the 
assignee the business, and contained provision for the ex- 
tension time for the payment the indebtedness owing the sub- 
seribing creditors for period twelve months from the date the 
agreement. 

The agreement provided that: ‘‘The parties the third part 
not either attempt enforce obtain payment their several re- 
spective amounts and demands legal proceedings otherwise dur- 
ing the continuance this trust, and that, the said third parties 
either any them shall any time during the continuance this 
trust attempt any way enforce payment their debt against the 
first party, except through and said trustee, then such 
shall and will thereupon severally pay the respective amounts 
then due the other creditor parties the third part from said party 
the first part’’; and that ‘‘the parties the third part hereby agree 
release said party the first part from all liability the amounts 
due them the same said first party would released proceedings 

Marin, the party the second part, was constituted attorney 
fact the assignor, with authority carry out the terms the 
agreement. 

The agreement was not recorded, and inventory was made re- 
quired the laws South Dakota. The assignee, Marin, immediately 
took possession the business and conducted until Arnett was ad- 
bankrupt the day March following. The assignee 

opened checking account with the defendant bank under the name 
Marin, which the funds received the conduct 
the business him were deposited. February 16th the balance 
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this account was $1,059.35. that day the bank paid $74.44 
issued out the municipal court the Aberdeen 
suit Harking, Crane, and Noll against Arthur Arnett, and charged 
‘the same.in the Marin account, and then credited the balance the 
amounting $948.91 upon Arnett’s note held the bank. 

Did the bank have the right make this set-off and the 
amount paid the garnishment this account? 

the contention the bank that the assignment was void; that 
Marin conducted the business agent Arnett; that the account 
standing the name Marin represented the money Arnett and 
legal effect was Arnett’s account. 

The contention the trustee, quote the language his brief, is: 
the bank had right offset this account obligation with 
the note; that, while must admitted that the assignment under 
which Marin was operating was void creditors not assenting 
thereto, and the bank did not formally assent accept the assignment, 
yet plaintiff’s contention that the bank, accepting the deposit 
the manner which was made, did recognize the assignment, and 
thereby became party the contract and the arrangement, and ac- 
the deposit under circumstances which characterized and con- 
stituted the same specific deposit deposit made for special pur- 
pose, that this instrument assignment divested Arthur Ar- 
the title the property and invested Marin with the 
title trustee for specific purpose—that is, the payment the debts 
the said Arthur Arnett; the deposit thus made was specific 
deposit upon contract and agreement between Arthur Arnett and the 
assignee, trustee, which, accepting the deposit, contend the 
bank was party. Consequently the action the bank offsetting the 
deposit with its note was violation its contract regarding the de- 
posit. This deposit was accepted the bank bailee for certain 
purpose—that is, the application the proceeds the payment the 
Arthur Arnett, and subject which such deposit must 
retained and preserved, and the application same its obligation 
therefore unauthorized.’’ 

are constrained agree with the contention the bank. 
ereditor ever signed the agreement assented its terms. The only 
person interested the business while the possession Marin was 

the 16th day February, Marin had personal interest 

the funds deposit the bank, and represented one with respect 
such funds except Arnett. Had Arnett continued carry the 
business personally, well settled the bank would have had the right 
make the set-off. Studley Boylston Bank, 229 523, Ct. 
Gt: 199, Ed. 380. 


4 
4 
itil 
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Leaving out consideration the fact issue not raised 
the pleadings, are unable perceive any ground for the contention 
the trustee that the bank was estopped from making the set-off ac- 
the account the assignee. The bankrupt Arnett cannot com- 
plain the action the bank, and his representative the trustee 
bankruptcy cannot complain. The creditors the bankrupt other than 
the bank may not complain because they never became parties the 
agreement consented its terms. They could not claim rights under 
which they ignored, and the trustee bankruptcy may not 
make claims under their behalf which they could not make for them- 
selves. Marin, the assignee, personally had interest the fund, and 
right the fund him assignee under the assignment 
which could transfer the trustee bankruptcy check other-. 
wise. admitted the trustee that the assignment.‘‘was void as; 
not assenting There can doubt the assignment 
was void under the statutes South Dakota the creditors not 
assenting thereto. Brekke Crew, 106, 178 146. 

the assignment was void and ineffectual creditors, gave 
them interest the fund, certainly conferred right upon the 
trustee secure the fund for their benefit. 

The bank had the right treat the funds the Marin account 
the money Arnett, and make the payment the garnishment and 
‘the set-off which did make. 

view the conclusion reached, other questions discussed the 
briefs will not 

Judgment affirmed. 


HOLDER ALLOWED ENFORCE CHECK 
THOUGH DRAWEE’S NAME ALTERED 


Sweeney Drilling Co. Adams Co., Court Civil Appeals Texas, 
284 Rep. 337 


The defendant drew check the Ranger State Bank. Some 
one altered the drawee’s name read Peoples State Bank and the 
check was transferred the plaintiff for value. Upon presentment 
the the Peoples State Bank payment was refused for the 
reason that the defendant had instructed the bank not pay it. 
was held that the plaintiff could enforce the check against the de- 
fendant and was also held that presentment State 
Bank was sufficient charge the defendant with liability drawer 

and that presentment the Ranger State Bank; the. drawee 
check was unnecessary. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 76, 1057. 
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Suit Adams Co. against the Sweeney Drilling Company and 
others.. Judgment for plaintiff against defendant named and another, 
and defendant Sweeney Drilling Company appeals. Affirmed. 

Lyman, Ranger, for appellant. 

Pearson, Ranger, for appellee. 

J.—This suit was brought appellee the county 
Dyer, and the Sweeney Drilling corporation, seeking re- 
cover all said parties check alleged have been executed the 
Sweeney Drilling Company and Sweeney the sum $400, 
drawn the People’s State Bank Ranger, Tex., and payable the 
order Dyer, which said check was negotiated plaintiff below 
the said Dyer for the sum $400, and which plaintiff below 


alleged own and hold due course. Defendant Dyer did 


file answer, although was duly served with citation, but the de- 
fendants Sweeney and Sweeney Drilling Company filed answer 
demurring generally and pleading alteration and forgery and that said 
check was given for gambling debt and therefore unenforceable. Plain- 
tiff below filed supplemental petition answer defendants’ first 
original petition, alleging that defendants did not come into 
court with clean hands, and further alleging that said check was 
changed altered alleged defendants, that plaintiff had notice 
thereof, and had notice any fact act sufficient put plaintiff 
upon inquiry, and that said check was changed altered alleged 
defendants, the said defendants are still liable thereon plaintiff 
its original tenor, provided article 6001—124 Ver- 
non’s Ann. Civ. St. Supp. 1922, the state Texas; that said check 
came into the hands plaintiff due course for valuable considera- 
tion, and without notice part plaintiff any alleged infirmities 
alterations alleged defendants, and that said check was altered 
alleged, plaintiffs should recover according its original tenor. Ap- 
pellants answered general demurrer and plea alteration and for- 
gery. January 30, 1925, the cause was tried before the court without 
jury, and judgment was rendered favor appellees against Sweeney 
Drilling Company, corporation, maker drawer said check, and 
against Dyer indorser said check, but not against 
Sweeney individually. Motion for new trial Sweeney Drilling Com- 
pany was filed January 31, 1925, and was overruled the court 
February 12, 1925. Appellant duly excepted and gave notice appeal, 
and within the proper time and manner perfected its appeal this 
court. 
There are but two assignments error which believe require dis- 
cussion disposing this appeal. appellants’ tenth and eleventh 
error they assert that the court erred holding that the 


t 
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plaintiff was holder due course, and makes the proposition that 
alteration check consisting change the name the bank 
which the check drawn material alteration. further con- 
tends that, being material alteration, Adams Co. could not invoke 
the doctrine innocent holder for value. 

the trial, Sweeney testified that drew this check originally 
upon the Ranger State Bank, payable Dyer, and that before 
same was cashed Adams Co. the check was changed read 
People’s State Bank, instead Ranger State Bank, and Sweeney testi- 
fied that did not authorize know the change. Sweeney also 
testified that did not any business with the People’s State Bank, 
and that within few hours after the check was given Dyer that 
Sweeney went the People’s State Bank and instructed them not 
the check. Testimony shows that Adams Co. cashed the check 
due course, and paid $400 for same and without any notice vice the 


check transaction. The circumstances least show that 


evidently knew that the check had been changed, because went the 
People’s State Bank and notified them not cash it, but did not 
the Ranger State Bank, and the court was justified concluding that 
the check was drawn the People’s State Bank. 

Anyhow, alteration check consisting the name the bank 
which said check was drawn being changed would not such 
alteration affect and prejudice the rights holder said check 
due course and prevent payment according its original tenor. 

Article 6001—124 Vernon’s Annotated Civil Statutes, Supple- 
ment 1922, the State Texas, provides follows: 


negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against.a party 
who has himself made, authorized assented the alteration, and 
subsequent indorsers. 

when instrument has been materially altered and the 
hands holder due course, not party the alteration, may 
enforce payment thereof according its original tenor.’’ 


will seen that, under the above statutory provision, even though 
alteration has been made negotiable instrument, holder said 
altered check due course who not party said alteration may 
enforce payment thereof according its original tenor. Metropolitan 
Loan Co. Reeves (Tex. Civ. App.) 236 762. 

The trial court filed findings fact and conclusions law, and held 
that the check when negotiated was regular its face, and that Adams 
Co. had notice that said check was given for gambling debt and 
did not know that payment had been stopped, and found that the check 
was drawn the People’s State Bank. 

sufficient say that there evidence sustain the findings 


q 
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fact found the court, and said assignments will therefore over- 
ruled. 

The various the judgment the 
and asserting that appellee was not entitled recover for the reason 
demand for payment was made Adams Co. the Ranger State: 
Bank are not sustained, but overruled. This check, when received 
Adams Co., being drawn the People’s State Bank, the holder was 
under obligation present said check any other bank order 
fix liability the drawer said check. Article 6001—73 the A., 

for payment made the proper place—(1) 


place payment specified the instrument and there pre- 


Adams Co., having presented this check the People’s State Bank 
for payment, did discharge their legal obligation the drawer said 
check. 

Complaint was made the admission certain testimony, but, the 
being tried before the court and not appearing that the testi- 
mony was considered the court, for the fact that there ample evi- 
dence sustain the judgment under the other issues the case, the 
said assignments will overruled. 

appearing the court that there ample evidence sustain the 
findings fact found the court, the judgment this court 
that this cause affirmed. 


BANK NOT NEGLIGENT COLLECTION 
CHECK 


Peterson First State Bank Hillrose, Supreme Court 
246 Pac. Rep. 784 


The defendant, being indebted the plaintiff bank note, 
delivered check the bank with instructions ‘‘apply this check 
The plaintiff bank forwarded the check through corres- 
pondent banks direct the drawee bank. The drawee bank issued 
its draft payment the check but failed before the draft could 
collected. this action the plaintiff recover the note, 
was held that the plaintiff was entitled recover. The check de- 
livered the defendant the plaintiff did not constitute payment 
the note. And under Colorado statute not negligent for 
bank send check direct tha bank which 
drawn, receive the drawee’s draft payment. 


NOTE—For similar decisions see Banking Law Journal 
Edition) 259, 1026. 
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Action the First State Bank Hillrose against Guy Peterson. 
Judgment for plaintiff directed verdict, and defendant brings error. 
Affirmed. 

Arlington Taylor, Ft. Morgan, for plaintiff error. 

Stoton Stephenson, Ft. Morgan, amicus curiae. 

Leonard Anderson, Brush, and William Paynter, Wray, 
for defendant error. 

DENISON, J.—The bank had directed verdict and judgment 
against Peterson promissory note, and brings error. There were 
several defenses pleaded, but they all amounted want consideration. 
The consideration, any, was indebtedness from Peterson the 
bank previous note which claimed had been partly paid 
check for $722.65, drawn the First National Bank Sterling, pay- 
able him, which had been indorsed plaintiff bank him, 

The facts are substantially follows: Peterson was depositor 
the plaintiff bank. December, 1923, gave the bank his three months 
note for $1,625. March 29, 1924, Snyder, Colo., his post office, re- 
ceived the check above mentioned, which once indorsed and re- 
mailed the plaintiff with direction ‘‘apply this check 

Monday, March the opening the bank, the 
indorsed the amount the check the note, indorsed the check 
the United States National Bank Denver, and mailed that bank 
Denver. Tuesday, April the United States National indorsed 
the Federal Reserve Bank Denver. the same day was sent 
the drawee bank Sterling, where the drawer then and continuously 
thereafter had balance sufficient cover it. April 2d, payment 
this check, the drawee mailed the Federal Reserve Bank its draft 
the Colorado National Bank. April 4th the Federal Reserve Bank 
presented this draft the Colorado National Bank, but payment was 
refused because the Sterling bank had closed. The cashier the plain- 
tiff bank, claimed, without giving Peterson full information, told 
him telephone that the check was not good. the following Monday 
defendant called the bank, was not then given full information, and 
signed the note suit get the books ‘‘to show The note 
was for the amount the check which had been indorsed the old note. 

defendant was indebted the bank when this note was given, 
there was consideration for the note. was indebted, either (1) 
the check had been dishonored that was liable his indorsement, 
(2) the check was not given payment, which case was still 
liable for the amount indorsed the old note. 

The check was not dishonored. The funds were there when was 
presented, was stamped and charged the drawer which 
amounted payment him, and so, since the drawer stands behind the 
indorser, defendant’s indorsement was discharged. 
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Was the check indorsed and delivered Peterson and received 

‘the plaintiff bank payment the note? The rule that the answer 

depends the each case (First National Bank 
State Bank, Colo. 309, 221 891), but the presumption that the 
check not received payment (Larsen Breene, Colo. 480, 483, 
484, 498; Edwards Harvey, Colo. App. 109, 111, 1024; 
First Nat. Bank Newton, Colo. 171, 428; Lomax Colo. Nat. 
Bank, Colo. 229, 237, 104 85; Globe Co. Taylor, Colo. 430, 
440, 158 717). 

The vital question, then, is: What was the contract between Peterson 
and the plaintiff bank delivery this check? evidenced solely 
the written words ‘‘Apply this check note.’’ These words are con- 
sistent with either theory the case. They may mean ‘‘apply this 
check part payment note’’ ‘‘apply this check note when 
Consequently must logically say that the presumption 
that was not payment has not been overcome, and must said 
have been taken for collection. 

When, however, the check was presented the drawee bank for 
payment, the holder, the Federal Reserve Bank, accepted draft 
lieu cash, which, but for our statute, some special agreement, 
would negligence per se, and would subject the holder liability 
for the amount. Federal Reserve Bank Richmond Malloy, 264 

The statute (S. 1923, 64, 172), follows: 


bank doing business this state receiving for col- 
lection deposit any check drawn upon payable any 
other bank may forward such instrument for collection di- 
payable, and such method forwarding such check for 
tion payment shall not deemed negligence for such collecting bank 
drawn its draft upon any other bank means to- 
ward making such collection, unless instructed otherwise the holder 
depositor such ete. 


the check was taken for collection, and the several holders un- 
der the plaintiff were its agents, the statute relieves them all and the 
plaintiff from liability for the taking the drafts lieu cash. 

The plaintiff error claims that the cashier the plaintiff bank 
deceived him concealing the facts that the check had been paid, and 
that was draft given that had been dishonored, and that, 
therefore, the note was procured misrepresentation, and invalid. 
think the deceit, any, without consequence. The real substance 
the representations was that Peterson was still liable the bank for 
the amount the check, and that, have shown above, was true. 
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The reasons said have been given that the check was not good and 
that the cashier wanted make his books look right may both have been 
true, but, were immaterial. This disposes the question 
the rejection the evidence tending show fraudulent intent. 

There was lack diligence collection. Every holder acted 
the day after received the check, sooner. Lewis Hubbard Co. 

Judgment affirmed. 


BANK NOT BOUND CASHIER’S PROMISE 
OBTAIN SECURITY FOR 
INDORSERS NOTES 


Lehigh Valley Nat. Bank Rapp, Supreme Court ,Pennsylvania, 
132 Atl. Rep. 716 


this action bank against the indorsers notes discounted 
the bank was held that the bank was not bound promise 
its obtain security for the benefit the indorsers upon 
their becoming indorsers for the accommodation the maker, the 
absence evidence showing either that the cashier had authority 
make the promise that the promise was subsequently ratified.. 


Action the Lehigh Valley Bank against Raymond 
Rapp and another. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Dallas Dillinger, Allentown, and William Schneller, 
sauqua, for appellants. 

Adams Dodson, Bethlehem, for appellee. 


PER CURIUM.—Plaintiff bank sued defendants indorsers 
two notes given Howard Lafaw. Plaintiff’s directors authorized 
the renewal notes which had previously for Lafaw, pro- 
vided defendants Rapp and Kiernan became indorsers. Thereupon the 
notes here sued upon were made Lafaw, indorsed defendants, and 
discounted the bank. The only defense set that defendants 
were induced indorse the notes the verbal promise plaintiff’s 
obtain for their (defendants’) benefit and second 
mortgage certain land which Lafaw was about acquire; and that, 


NOTE—For ‘similar decisions see Banking Law Journal Digest 
Edition) 883. 


THE BANKING LAW JOURNAL 


plaintiff’s neglect, this mortgage, executed Lafaw alone prop- 


erty owned himself and wife tenants entireties, ever lien at: 


all, only after another mortgage, for purchase money, that 


was subject previously existing first mortgage, had been recorded, 


and judgment for another debt had been entered against the mortgagor, 
which made the mortgage given for defendants’ security possible third 
fourth lien, instead the second incumbrance contracted for 
plaintiff’s cashier. 

failure proof offers proof sufficient law show au- 
thority the cashier make such binding promise that relied 
defendants show ratification plaintiff bank, the court below 
verdict favor the latter, which judgment was entered. 
From this judgment, defendants appeal. 

the directors bank and for them fix such special 
conditions they may deem proper for loaning the bank’s money. In- 
dividual officers have authority unless given some legal form 
make special agreements promises regard thereto (Mutual Trust 
Co. Stern, 614, 235 Pa. 202, 204; First Nat. Bank Baer, 120 
815, 277 Pa. 184, 188; Bank Hooversville Sagerson, 129 333, 
283 Pa. 406, 414), and the promise the cashier the present case 
obtain security for the benefit defendants, their becoming indorsers 
for the accommodation Lafaw, was entirely outside the scope 
general authority; hence, the absence evidence show 
either special authority the premises ratification, plaintiff cannot 
bound any such undertaking. 

The judgment affirmed. 


LOSS BONDS NOT COVERED INSURANCE 
POLICY 


Underwood Globe Indemnity Co., New York Supreme Court, Appellate 
Division, 216 Supp. 109 


The defendant company insured the plaintiff against loss secur- 
ities transit through the negligence the employees. 
employee the plaintiff, sent deliver securities with instruc- 
tions obtain certified check, delivered the securities and received 
worthless check bearing unsigned certification stamp. was 
held that the bands were not transit the time the loss and 
that the loss was, therefore, not covered. 


similar decisions see Banking Law Journal Digest (Thiré 
558. 
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Action Walter Underwood against the Globe Indemnity Com- 
pany. From judgment for plaintiff for $2,871.81 after trial before 
court and jury, defendant appeals. Reversed, and complaint dis- 
missed. 

Ireland, New York City, for appellant. 

Julian Eaton, New York City (Martin Faris, New York 


City, counsel), for respondent. 


McAVOY, J.—Plaintiff recovered verdict this action bond 
indemnity given the defendant the plaintiff. The judgment 
thereon challenged not founded upon the nomination the bond. 

The action was based upon loss sustained the plaintiff’s assignor, 
for which the plaintiff claims that the defendant liable under certain’ 
conditions the indemnity bond. the bond, the defendant agreed 
indemnify the insured ‘‘against any loss amount not exceeding 
theft any person whomsoever while the property transit within 
miles any the offices covered hereunder, and the custody 
part any such employees having custody the property while 
transit aforesaid.’’ 

The sole question submitted the jury the trial was whether 
not the bonds were lost while transit within miles plaintiff’s 
assignor’s offices through negligence upon the part any employee 
having custody the property while transit aforesaid. The manner 
the loss the bonds alleged the complaint and given evi- 
dence found the testimony the witness Del Re, the custodian 
the bonds. follows: 


And where did you meet Dunn? Well, Mr. Dunn telephoned, 
and wanted make appointment talk over some bonds. went 
there about days before had delivered these particular Liberty 
bonds, and talked with him about these bonds and some other bonds and 
100 shares stock which had approved and would let know 
when wanted delivery them. told deliver the 100 
shares stock and the Liberty bonds—I mean 2,500—on that 
Saturday afternoon. Well, couldn’t deliver the 100 shares stock, 
because had put his name after received payment. de- 
livered the bonds him Saturday afternoon, and promised 
bring back 100 shares stock; that is, when was registered his 
name. merely got the check from him, and merely glanced it, and 
looked like certification me, and gave him the bonds, gave him the 
bonds, and then was bring them downtown and wait for him, 
and then were going over look some plant Jersey, and waited 
about minutes front 347 Madison Avenue and then decided that 


something was wrong, and called the United States Mortgage Trust 


€o.; whereupon learned that there was account there 
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and immediately rushed there, and found that there was nothing 
all. was just fake all the way through. 


Were you instructed get certified check before delivering the 
bonds? 


The check which was given had stamp certification the trust 
which the witness mentioned, but had signature whatever 
any officer cashier that company, which was testified was 
the custom and usage similar certifications. The bonds apparently 
were lost, this proof, directly through means forgery, and, while 
forgery was explicitly excluded under the wording one the condi- 
tions the bond, unless such forgery were committed collusion 
employee, nevertheless point was made this condition the 
bond the trial. 

Since defendant did not move dismiss this point trial, 
waived that point, and now consider whether there was loss the 
property while ‘‘in transit,’’ because certainly the evidence would seem 
have warranted finding negligence the part the 
because his failure examine the nature the certification 
time turned over these bonds this comparative stranger. knew 
the necessity certification order sure the validity the 
the amount represented being the bank, and the genuine- 
ness the signature, but neglected even assure that the 
was signed. The learned Trial Court held matter 
law that the bonds were transit the time their arrival the ad- 
dress where delivery was made. 

cannot conclude from the proof that the bonds can said have 
been transit. After Del Re, the carrier the securities, arrived 
the house Dunn West End Evenue, testified that they sat down 
table, and, his testimony shows, then had the bonds his coat 
pocket, and when Dunn handed him the check passed the bonds over 
Dunn and looked the check. There was delivery and loss only 
after the property had arrived its destination. While the phrase ‘‘in 
transit’’ may considered implying the whole journey from the 
place origin the place destination, and does not exclude incidental 
stops, yet our view cannot considered imply continuance 
motion after arrival its final destination. The negligence em- 
ployee which indemnity company insures against while the employee 
transit would seem such negligence failure properly 
guard securities moneys while his possession; negligence the 
placing them still continuing the journey some unsafe place where 
they could lost abstracted; negligence exposing de- 
struction loss placing them dangerous place, where they could 

Van Vechten American Eagle Fire Ins. Co., 239 303, 146 
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used ‘such manner ‘‘common thought speech 
would image and describe Transit speech act 
process causing pass from one place another. Here the act. 
passing had totally ceased. The place stoppage had been attained. 
There was longer transit. 

think the judgment should reversed and the dis- 
missed, the ground that transit did not continue after the goods ar- 
rived their 

Judgment reversed, with costs, and the complaint dismissed, with 
costs. Order filed. 


BANK BOUND PAY DEPOSIT ONLY 
ORIGINAL 


Hastings First Nat. Bank Corning, Supreme Court 


sold certain property and deposited the pro- 
ceeds the sale the defendant bank her credit administratrix. 
Subsequently, the plaintiff obtained personal judgment against the 
administratrix for the value the property. Thereupon the plain- 
tiff brought this action recover the amount the deposit made 
the administratrix. was held that the bank was liable for the 
amount the deposit only the original depositor and that the 
plaintiff was not entitled recover. 


Action William Hastings, administrator, against the First Na- 
tional Bank Corning. Judgment for defendant and plaintiff appeals. 
Affirmed. 

Raley Ashbaugh, Corning, and Bloodworth, Poplar 
Bluff, Mo., for appellant. 

Taylor, Little Rock, for appellee. 


J.—Appellant’s intestate, Anna Zuma, instituted 
action the circuit court Clay county for the Western district 
against May Zuma recover possession lot personal property 
held said defendant her possession administratrix the estate 
John Zuma, deceased. During the pendency that action the plain- 
tiff and defendant entered into agreement, whereby certain property 
the controversy was given the plaintiff and the re- 


NOTE For decisions see Banking Law Journal Digest 
Edition) 347. 
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mainder rétained the defendant such administratrix. The de- 
fendant, May Zuma, sold all the property administratrix the estate 
John Zuma and deposited the proceeds the sale (notes and cash) 
with appellee, First National Bank Corning, the credit the ad- 
ministratrix the John Zuma estate. 

The plaintiff, Anna Zuma, died, and appellant became the 
trator her estate, and the cause was revived his name and proceeded 
final judgment. 

When the cause came for trial the agreement referred above, 
between the original plaintiff and the defendant, was exhibited the 
court evidence, and upon this agreement the court rendered judg- 
ment favor appellant administrator the estate Anna Zuma 
against the defendant, May Zuma, for the value the property, found 
the court the sum $800.70. Appellant afterwards filed the 
judgment the circuit court the probate court, where the administra- 
tion the estate John Zuma was pending, for allowance claim 
against that estate, and also instituted the present action against ap- 
pellee recover the amount the deposit with appellee the credit 
the John Zuma estate. Appellant alleged his complaint that the de- 
posit belonged the estate Anna Zuma, deceased, but that appellee 
had refused pay the same over him administrator said estate. 
Appellee filed answer denying that had any funds deposit be- 
longing plaintiff, and upon the issue thus tendered the cause was tried 
before the court sitting jury. The court, after hearing the evidence, 
rendered judgment favor appellee, and appeal has been prose- 
this court. 

conceded that the funds the bank were credited the estate 
John Zuma, deceased, general deposit, and follows under the 
law that the relation debtor and creditor was thereby established be- 
tween the depositor and the bank. Counsel for appellant concede the 
correctness this rule law, but they invoke, behalf appellant’s 
right action, the further rule that, where bank holding funds 
general deposit receives actual notice that the funds belong some per- 
son other than the depositor, can only pay the funds out upon order 
the true owner. Carroll County Bank Rhodes, 68, 
Ark. The difficulty with the application this exception the 
general rule that the funds deposited were not the property ap- 
pellant’s original action appellant’s intestate against 
May Zuma was recover possession specific articles personal prop- 
erty, and the court rendered final judgment for the value the prop- 
erty. That was personal judgment against the defendant, May Zuma, 
not for specific funds, but for the recovery the value the property 
sued for the action. The bank was not party that action, and 
process, garnishment otherwise, has ever brought the bank into 
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answer for funds belonging May Zuma. There theory the 


law upon which the bank can now made liable for the funds other. 


than the original depositor. 

right third persons sue bank for deposit discussed 
the case Arkansas National Bank Martin, 163 795, 110 Ark. 
578, where allowed the real owner funds deposited bank re- 
cover from the bank the amount wrongfully deposited another person 
his own name. The opinion that case excludes the right recover 
under circumstances such are involved the present case. Ap- 
pellant’s intestate was not the owner these funds; therefore, she had 
right recover the identical funds deposited the bank the 
another. 

Judgment affirmed. 


AGREEMENT RESPONSIBLE FOR NOTE 
Falcon Mathews, Supreme Rhode Island, 132 Ati. Rep. 


The defendant agreed writing responsible for note 
executed third party, indorsed the plaintiff, and payable 
trust company. The note executed was payable the plaintiff. 
was indorsed him, and thus was payable the trust company, 
not payee, but indorsee. The maker failed pay the note 
maturity, and the plaintiff brought this action the defendant’s 
agreement responsible for the note the third party. was 
held that the defendant was liable for the amount the note even 
though the plaintiff was named therein payee instead the trust 

company. 


Action Hector against Charles Mathews. Verdiet 


directed for defendant, and plaintiff excepts. Exception sustained. 


Rosenfeld Hagan and Bird Keach, all Providence, for plaintiff. 
Edward Sullivan and John Sullivan, both Providence, for 
defendant. 


RATHBUN, J.—This action for breach contract. The trial 


the superior court resulted direction verdict for the defend- 
‘ant, and the case before the plaintiff’s exception such direction 


and the exclusion testimony. 
appears that one Edgar Dillon desired that the plaintiff be- 
come accommodation indorser note enable him se- 


loan from the Union Trust Co., banking institution. The de- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 468. 
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protect the plaintiff from loss arising from such indorsement, 
Signed instrument follows: 


Providence, State Rhode Island, January 1922. 
‘Charles Mathews, the undersigned, hereby agree responsible 
for the note three hundred fifty dollars ($350.00) payable the 
Trust Co., signed Edgar Dillon and indorsed Hector 
Falcon. 

said Edgar Dillon fails meet said note when due, agree 
pay the order Hector Falcon the full payment three hundred 


fifty dollars ($350.00). 
Charles Mathews. 


the same day Dillon went the trust company obtain note 
that might take the plaintiff for his indorsement, and was told 
that would necessary for the plaintiff come the bank. re- 
sponse message telephone, the plaintiff came the bank, and the 
obtained. The was Dillon, not made 
payable the bank, payee, and indorsed by.the plaintiff, but was 
payable the and indorsed him, that was pay- 
able the bank, not payee, but indorsee. The face the note 
follows: 


I., January 1922. Four months after date 
pay the order Hector Falcon three hundred and fifty 
dollars Union Trust Co. Value received. Edgar Dillon, Sum- 
mer 


Dillon failed pay the note when due, and the amount was deducted 
from the plaintiff’s The defendant refused indemnify the 
plaintiff, and brought this suit the contract. The trial justice 
ruled that there was material variance between the condition which 
the defendant agreed bound and the act performed the plaintiff. 
instrument signed the defendant amounted promise his 
bound when the plaintiff complied with the conditions; that 
is, obtained the money from the bank for Dillon specified the de- 
fendant’s promise. 

think the view the trial justice the understanding between 
the parties, evidenced the writing before us, was too narrow and 
passing upon commercial transaction this nature. We, 
course, recognize the rule that person has the absolute right 
specify the terms and conditions upon which agrees bound, and 
that not bound there any material variante between the condi- 
_tions imposed him and the acts performed the promisee. 

The note was not existence when the writing was signed, and ap- 
pears from said writing that what the defendant desired was that Dillon 
obtain his note, indorsed the plaintiff, loan from the bank, and 
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that exactly what was accomplished. Whether the note payable 
the bank payee indorsee matter form rather than sub- 
stance. The rights and obligations the defendant would the same 
whether one form the other was adopted. would not entitled 
notice either event. Keith Goodwin, Vt. 268, Am. Dec. 
345, the court said: 

name the person whom the note payable mere form. 


understood that going into the market money and ex- 
change for money, any party who will make the 


Substantially the same question has frequently arisen where surety, 
who has become such indorsing note, seeks avoid liability 
reason some slight alteration the instrument. considering such 
where the alteration consisted substituting place the busi- 
ness name partnership the names the partners payee, this 
Arnold Jones, 345, holding that the surety was not 
discharged, 

instruments are deemed immaterial, where neither 


the rights nor interests, duties nor obligations either the parties are 
any manner affected 


The plaintiff’s exception the direction verdict for the defend- 
ant sustained. The defendant may, shall see fit, appear 
April 1926, and show cause, any has, why the should not 
remitted the superior court, with direction enter judgment for the 
plaintiff for $350, and interest thereon from the date the writ. 


INDORSEMENT AND DEPOSIT CHECK 
AGENT 


Rice People’s Sav. Bank, Supreme Court Washington, 247 Pac. 
Rep. 1009 


Where agent has authority indorse checks payable his 
principal bank will protected accepting checks indorsed 
the agent the the agent’s individual This 
even though the agent was instructed the principal deposit 
checks the principal’s credit only, where such instructions are un- 
known the bank. 


Action John Rice and another, doing business copartners, 
under the name and style the Rice-Greisen Co., against the People’s 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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Savings Bank. Judgment for plaintiffs, and defendant appeals. Re- 
versed, and action dismissed. 

Kerr, Ivey, Seattle, for appellant. 

Stratton Kane, Seattle, for respondents. 


HOLCOMB, J.—Two causes action were involved herein, one 
recover the sum $2,317.50, and the second for $52, the proceeds 
two checks. 

The pleading disclosed that respondents, copartnership, with their 
principal place business San Francisco, Cal., maintained branch 
office Seattle, with one Watts manager. Watts received the 
two checks which were payable the firm, indorsed them the name 
the firm himself manager, and placed the proceeds his personal 
account the bank appellant. The authority Watts indorse 
and deposit the checks denied respondents and affirmed ap- 
pellant. Respondents also allege notice lack authority Watts 
indorse and deposit the checks was done, which denied appellant. 
the proceeds the first check $2,317.50, $1,000 thereof was checked 
out Watts and accounted for respondents, that the trial court 
finding and concluding favor respondents deducted that amount 
from the judgment. 

the trial below was shown the evidence respondents’ own 
auditor, who seems have been charge the branch offices re- 
spondents, that had sent instructions behalf respondents 
Watts manager the branch office Seattle, and his secretary, 
which instructed that when checks were received payment sub- 
seriptions stocks companies which were being sold Watts 
behalf respondents, the form indorsement such checks 
used Watts was general blank indorsement, namely, ‘‘Rice- 
Greisen Co., Watts, Manager.’’ The evidence shows that the 
checks question here were indorsed exactly that manner. Upon 
epening the branch office Seattle which was manager, Watts 
also, under instructions from his home office San Francisco, opened 
account the name respondents the Union National Bank 
Seattle, which, according the instructions sent him, the banking 
business respondents was supposed transacted. Respondents, 
however, never had any direct communication with the Union National 
Bank until after the transaction involved here, and letter instruc- 
tions was ever sent it. When Watts, through his secretary, woman 
named Beilgard, presented the checks question appellant, ap- 
pelant’s officers made inquiries and discovered that Watts was local 
manager and the sole person charge the office respondents 
Seattle. They thereupon received the deposits and credited the same 
the personal account Watts. Some time September, 1923, respond- 
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ents discovered that Watts had not accounted for all the moneys re- 
ceived him, but had deposited part the funds belonging them 
his personal account the bank appellant, and brought action 
recover the amount that had not been accounted for. The personal ac- 
count had been opened the bank appellant May, 1923. 

The questions determined formulated appellant, are these: 
First, Did Watts have actual apparent authority execute general 
indorsement the name the company with respect checks payable 
the company? Second, assuming that had such authority, real 
apparent, did the bank incur liability the company crediting the 
proceeds such checks the individual account Watts? Or, 
other words, was the form the checks such notice the bank would 
charge with the duty refusing credit the checks the private 
account Watts? 

the other hand, respondents state the case be: Where agent, 
without the knowledge and without the authority his principal, pre- 
sents bank check which payable his principal, indorses 
the name the latter, and then his individual name, and when the 
bank, without inquiry, cashes the check and deposits the proceeds the 
individual account the agent, the bank charged with notice the 
apparent lack authority the agent, and liable for converting the 
funds the principal? Respondents thereupon proceed argue from 
the premise that has become well settled law that mere agent has 
apparent authority indorse check his principal and have the 
proceeds deposited his individual account, and that the bank de- 
positing the proceeds such check the agent’s account charged 
with notice the apparent lack authority the agent, and liable 
for conversion. 

The proposition respondents, however, presumes, and necessarily 
so, that Watts, the agent and manager respondents Seattle, was 
without authority indorse the name his principal checks. 
shown the reference the evidence the company’s auditor, which 
was the only evidence offered behalf respondents that question, 
Watts had authority indorse checks blank, generally. true 
that the instructions given him, and which was bound between 
him and his were deposit the funds the re- 
spondents, his principals, the bank Seattle selected him for the 
transaction their business. But that appellant had knowledge. 
There not scintilla evidence the effect that any knowledge 
notice any kind restriction qualification the authority 
Watts indorsing the checks restrictively disqualifiedly, 
directions for the deposit the funds after indorsement, was ever given 
appellant. 

This not such case those Rensselaer Valve Co. Union 
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National Bank, 122 Wash. 494, 210 947, 213 490, and Rensselaer 
Valve Co. National Bank Commerce, 129 Wash. 253, 224 673, 
where the banks each permitted misappropriation funds belonging 
the principal after explicit notice the extent and limits the authority 
the agent, which held that recovery could had funds 
misappropriated after such notice (122 Wash. supra), but not funds 
misappropriated before such notice. 

The facts this give similitude our Mott Iron 
Works Metropolitan Bank, Wash. 294, 139 36, and Island Belt 
Co. Cafe, 103 Wash. 263, 174 19. the first case 
cited the principal the agent involved advised that the agent was au- 
thorized make restrieted indorsement only checks drawn payable 
it; that is, the indorsement, ‘‘For deposit only.’’ The agent, however, 
did not follow the instructions, but pursued generally the course in- 
dorsing the checks generally, naming the principal himself agent. 
The bank that case, which was sought held liable for the agent’s 
misappropriation, presented evidence that knew such limitation 
upon the authority the agent, and permitted him make such diver- 
sion the funds which were brought the bank for deposit 
pleased. Under such evidence, therefore, there was question fact 
for the jury. There was also, the court said, question fact for 
the jury whether not the funds derived from the particular check 
question had not been first respondent’s account, and 
afterwards diverted the private account the agent, contrary the 
express instructions respondent. that case took say: 


not general rule law that agent having general au- 
thority indorse checks belonging his principal may not assign title 
that, when agent does indorse check with his principal’s name and 
offers for deposit his private account bank, that the bank must 
inquire his authority deposit before accepting the check 
the pain being liable the principal for the proceeds the check. 
agent having general authority indorse checks his principai 
must have authority direct the disposition the proceeds 
the checks. His authority this respect can course limited; 
but, the absence limitations known the person receiving checks 
indorsed, such person has the right assume that the agent’s powers 
with reference the disposition the proceeds the check are un- 
limited. One the purposes the indorsement enable the check 
collected from the payee, and bank acting collector check 
indorsed the payee’s name authorized agent may, without 
liability the turn the proceeds the check over any 
person directed the agent, unless has knowledge, actual 
implied, that the agent’s authority confined particular dis- 
position the proceeds the check. ‘The principal which pervades all 
agency, whether general special agency, this: The 
principal bound all acts his agent within the scope the au- 
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thority which holds him out the world possess, although may 
have given him more limited private instructions, unknown the per- 
son dealing with him. And this founded upon the doctrine that, 
where one two persons must suffer the act third person, who 
has held that person out worthy trust and confidence, and having 
authority that matter, shall bound it. will once per- 
this doctrine equally applicable all cases agency, whether 


Respondents intimate that the foregoing decision not all satis- 
factory for the purpose settling the law this State upon the ques- 
tion here involved, view the special features raised the instruc- 
tions and the singular issues developed the pleadings. not 
consider that suggestion just. true there are very few authorities 
cited sustain the argument above quoted that case, but many au- 
thorities ean cited the same effect. For example, Bischoff 
Yorkville Bank, 218 106, 112 759, 1916F, 1059, 
decision from state having rule much more favorable respondents 
than many states, was said: 


fiduciary may legally deposit the trust funds bank his in- 
dividual account and credit. Knowledge the part the bank the 
nature the funds received and credited does not affect the character 
the act. The bank has the right presume that the fiduciary will apply 
the funds their proper purposes under the trust. There are judicial 
decisions, cases which the fiduciary has converted the funds, which 
hold the contrary. United States Fidelity Guaranty Co. People’s 
Bank, 127 Tenn. 720, 157 414; Bank Hickory 102 

Miss. 852, So. 934. The rule stated is, however, established 
this and other jurisdictions, the decisions hereinafter cited will dis- 
close, and with reason. Although the depositor draw- 
ing checks which the bank may surmise suspect are for his personal 
benefit, bound presume, the absence adequate notice the 
contrary, that they are properly and lawfully drawn. Adequate notice 
may come from which reasonably support the sole in- 
ing cases.) 


another place the opinion cites and quotes from Allen Puritan 
Trust Co., 211 Mass. 409, 916, 1915C, 518, follows: 


governing the defendant’s liability that banker 
who knows that fund deposit with him trust fund ap- 
propriate that fund for his private benefit, where charged with notice 
the conversion join assisting others appropriate for their 
private benefit, without being liable refund the money the appropria- 


1316, 174, states the rule applicable follows: 


presumption that trustee will faithfully administer his trust 
and not misappropriate funds committed his care, and moneys 
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are deposited one trustee, he, such trustee, has right with- 
draw them, and the bank, the absence notice the contrary, 
bound assume, and protected assuming, that the trustee will ap- 
propriate the moneys, when drawn, the proper use; and this true 
whether the checks are signed him his representative capacity 
not. But bank which moneys are deposited the name 
trustee such has knowledge that breach his trust being com- 
mitted the improper withdrawal such funds, participates 
the profits fruits any fraud the trust, answerable. The 
mere fact, however, that bank knows that moneys deposited with 
have depositor been acquired fiduciary capacity does not im- 
pose the duty, give the right, institute inquiry into the 
conduct its customer order protect those for whom may hold 
the fund, but between whom and the bank there privity.’’ 


Santa Marina Co. Canadian Bank Commerce, 254 391, 
165 611, the Cireuit: Court Appeals for the Ninth Circuit, 
having before case where the secretary corporation was au- 
thorized indorse checks payable the company and deposit them 
the credit the company its bank, certain checks were indorsed 
the secretary, blank, with the company’s name, and deposited his 
own credit the defendant bank, the proceeds which later con- 
verted his own use. the decision the court stated that there was 
evidence that the bank had any notice that the checks deposited the 
secretary were not his property, that the bank acted bad faith, and 
held that his authority indorse the checks blank was complete, al- 
though plaintiff’s officers may have supposed that they had limited his 
authority depositing all the checks plaintiff’s bank, and evi- 
dence that they actually did so, that they required him indorse 
the checks. The court said that followed that when Hooper, the secre- 
tary, tendered the checks question the bank for deposit the 
his own account, the title passed delivery unless the de- 
fendant, the bank, had timely notice that Hooper had title them, 
there was some act bad faith the part defendant receivng 
the checks. There such evidence the record. This the case 
here. 

The same rule applied Kendall Fidelity Trust Co., 230 Mass. 
238, 119 861. that case was held that the bank, acting 
good faith, merely credits trust funds, knowing them such, the 
personal account fiduciary, will not liable misappropriates 
the funds. was also said that case that the weight authority was 
accord with that view. 

course, the rule different the bank knows, chargeable 
with knowledge, the fraud, receives benefit from the transaction, 
knows that the fiduciary paying debt his own with the funds 
deposited, anything the sort. That principle was announced the 
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highest judicial authority Great Britain Gray Johnston, 


order hold banker justified refusing pay demand 
his customer, the customer being executor, and drawing cheque 
executor, there must, the first place some misapplication, some 
breach trust intended the executor, and there must the second 
place, was said Sir John Leach, the well-known case Keane 
Robarts, Madd. 357, proof that the bankers are privy the in- 
tent make this misappropriation the trust funds. And that 
think may safely add, that shown that any personal benefit 
the bankers themselves designed stipulated for, that 
above all others, will most readily establish the fact that the bankers are 
privity with the breach trust which about 


There was case Kansas which came twice before the Supreme 
Court that State. The first being Chamberlain Metal Weatherstrip 
Co. Bank Pleasanton, Kan. 611, 160 1138, then appealed from 
ruling objection testimony under petition alleging that Haskell, 
the agent, had authority indorse the check, and that the instrument 
was forgery, and had authority make collection upon plaintiff’s 
account. demurrer defendant was overruled and answered 
general denial. the opening statement counsel harmony with 


pleadings, the objection the introduction the testimony was sus- 
tained the trial court. The general rules the law merchant were 
set forth that action and the case remanded for trial. trial the 
plaintiff recovered judgment against the defendant bank, which ap- 
pealed, and the decision reported 107 Kan. 79, 190 742, 
97. the case the syllabus written the court reads: 


corporation Michigan sent its agent Kansas contract for 
and supply weatherstrips such customers could induce pur- 
chase them. The form contract furnished and used him pro- 
vided for payment cash completion the work. completing 
contract with one customer she gave him check local bank whose 
knew had been the vicinity for some time filling similar con- 
tracts. The agent indorsed the check, ‘Chamberlain Metal Weatherstrip 
Co., Sprague Haskell, Agent,’ and the bank paid the agent, 
who absconded with the proceeds. Held, that the principal cannot com- 
pel the bank pay the amount the check thus indorsed and col- 
lected its 


Miami County Bank State, Ind. App. 360, 112 40, that 
court reviewed number and stated the rule be: 


administrator other person having charge trust funds may 
deposit them bank the credit his personal account and them 
out the usual course business, and the bank, although has 
edge the character the funds deposited, not thereby made liable 
the beneficial, actual, owners such funds, the absence any 
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knowledge its part that the funds are being misappropriated mis- 
applied such trust officer.’’ 


Many other from other jurisdictions the same effect could 
cited, but most them may found note the case 
Allen Puritan Trust Co., 1915C, 518, and cases which have 
been cited and quoted herein. 

pends more upon the apparent authority of.the agent than the real, 
said, the former purser the steamship company, who had cashed 
certain checks with the defendant cafe indorsements made him, 
that was, all outward appearances, the general business representa- 
tive appellant, especially the Seattle end the line, and that was 
his duty solicit business, collect freight and passenger charges, and 
pay expenses. The court held that although had ceased purser 
for the company, and his authority had entirely ceased, still had ap- 
parent authority cash the checks. 

plain this case that respondents sent Watts their agent and 
manager Seattle for the purpose selling some kind stocks, and 
gave him authority indorse checks generally blank with only 
disclosed authority when checks were indorsed deposit bank 
selected also him Seattle for respondents’ business. far 
any personal dealing with respondents Seattle and vicinity was con- 
Watts was the firm. not only had actual authority but ap- 
parent authority such matters that involved here. The principles 
stated and applied the Mott Iron Case, supra, are therefore particu- 
larly applicable here. Those principles, have shown, have been 
very generally supported the courts other jurisdictions. 

are therefore, that the judgment the trial court 
was erroneous, and that should reversed and the action dismissed. 


